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IN THE SUPREME COURT OF THE STA TE OF IDAHO

STA TE OF IDAHO,
Supreme Court Case No. 40673
Plaintiff-Respondent,
vs.

ALBERT RAY MOORE,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MELISSA MOODY

STATE APPELLATE PUBLIC DEFENDER

LA WREN CE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

In the Supreme Court of the State of Idaho
STATE OF IDAHO,
Plaintiff-Respondent,

v.
ALBERT RAY MOORE,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

ORDER
Supreme Court Docket No. 40673-2013
Ada County No. 2008-373

A NOTICE OF APPEAL was filed in the district court on January 24, 2013, from the
THIRD AMENDED JUDGMENT OF CONVICTION entered by District Judge Melissa Moody
and file stamped on January 16, 2013. Thereafter, this Court received a certified copy of the
ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL file
stamped on February 15, 2013. Therefore, good cause appearing,
IT HEREBY IS ORDERED that this Court SHALL TAKE JUDICIAL NOTICE of the
following for purposes of the above entitled appeal:
l. Clerk's Record and Reporter's Transcript filed in consolidated appeal Nos. 35486-2008
and 36033-2009, State v. Moore, on December 22, 2008;
2. Clerk's Record and Reporter's Transcript filed in prior appeal No. 38285-2010,
State v. Moore, on February 7, 2011; and
3. Clerk's Record filed in prior appeal No. 39914-2012, State v. Moore, on July 12, 2012.
IT FURTHER IS ORDERED that the District Court Clerk shall prepare and file a LIMITED
CLERK'S RECORD in the above entitled appeal with this Court, which shall contain the
documents requested in the Notice of Appeal, together with a copy of this Order but, shall not
duplicate any document included in the Clerk's Record filed in prior appeal Nos. 35486-2008,
36033-2009, 38285-2010, and 39914-2012. The LIMITED CLERK'S RECORD shall be filed with
this Court after settlement expires. Furthermore, the EXHIBITS previously submitted to this Court
in appeal Nos. 35486-2008, 36033-2009, 38285-2010, and 39914".'2012, are not covered by this
Order and shall not be sent to this Court unless specifically requested by the parties. The party
requesting any or all of the prior exhibits must specifically designate those exhibits being requested.
IT FURTHER IS ORDERED that the due date for the filing of the LIMITED CLERK'S
RECORD and any REPORTER'S TRANSCRIPT, if requested, shall be set.

ORDER - Docket No. 40673-2013
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-If

..... a --DATEDthis a< 0 dayofFebruary,2013.
For the Sup;'11e Court

cc:

Counsel of Record
District Court Clerk
District Court Reporter

ORDER-Docket No. 40673-2013

000003

Date: 3/22/2013

Fourth Judicial District Court - Ada County

Time: 03:45 PM

ROA Report

Page 1 of 8

User: CCTHIEBJ

Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

3/20/2008

NEWC

ME

Case Created - Bind Over M0611756

Michael McLaughlin

COMM

ME

Charge number 1: Committment and Papers

Michael McLaughlin

ME

Charge number 1: Defendant Transferred In M0611756 D.01

Michael McLaughlin

ME

Charge number 1: Count Bound From M0611756 D.01 C.001

Michael McLaughlin

ME

Charge number 1: Bond Transferred From M0611756 D.01 C.001

Michael McLaughlin

ME

Charge number 2: Count Bound From M0611756 D.01 C.002

Michael McLaughlin

ME

Finger Print Card# Added

Michael McLaughlin

ME

Event Scheduled - 0900 - 03/26/2008

Michael McLaughlin

Charge number 1: Exoneration of Bond LG5-452925 - 03/20/2008

Michael McLaughlin

HRSC
BVEX

Judge

3/24/2008

INFO

SM

Information and Papers Filed

Michael McLaughlin

3/26/2008

ARRN

KB

Arraignment

Michael McLaughlin

CONT

KB

Continued For Plea

Michael McLaughlin

4/4/2008

PROS

PRSMITTJ

Prosecutor assigned Jan Bennetts

Michael McLaughlin

4/9/2008

DCAR

CCBROWKM

Hearing result for Arraignment held on
04/09/2008 09:00 AM: District Court
Arraignment- Court Reporter: Hohenleitner
Number of Pages: less than 50

Michael McLaughlin

HRSC

CCBROWKM

Hearing Scheduled (Pretrial Conference
06/25/2008 10:00 AM)

Michael McLaughlin

HRSC

CCBROWKM

Hearing Scheduled (Jury Trial 07/14/2008 09:00 Michael McLaughlin
AM)

HRSC

CCBROWKM

Hearing Scheduled (Hearing Scheduled
05/14/2008 11 :00 AM)

Michael McLaughlin

4/11/2008

SCHE

CCBROWKM

Scheduling Order

Michael McLaughlin

5/14/2008

HRVC

CCBROWKM

Hearing result for Hearing Scheduled held on
05/14/2008 11 :00 AM: Hearing Vacated

Michael McLaughlin

5/16/2008

MISC

TCBUCKAD

Brief in Support of Defend's Motion to Dismiss

Michael McLaughlin

5/23/2008

NOTC

TCURQUAM

Notice of Intent to Use IRE 404(b) & ICR 16

Michael McLaughlin

6/2/2008

MISC

TCBUCKAD

State's Response to Defend's Motion to Dismiss

Michael McLaughlin

6/10/2008

HRSC

CCBROWKM

Hearing Scheduled (Hearing Scheduled
06/12/2008 10:00 AM)

Michael McLaughlin

6/11/2008

RSDS

TCURQUAM

State/City Response to Discovery/Addendum

Michael McLaughlin

6/12/2008

DCHH

CCBROWKM

Hearing result for Hearing Scheduled held on
Michael McLaughlin
06/12/2008 10:00 AM: District Court Hearing Hele
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

CONT

CCBROWKM

Continued (Pretrial Conference 07/09/2008
10:00 AM)

Michael McLaughlin
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User: CCTHIEBJ

Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

6/30/2008

MISC

TCBUCKAD

State's Supplemental Memo in Response to
Defend's Motion to Dismiss

7/9/2008

DCHH

CCBROWKM

Hearing result for Pretrial Conference held on
Michael McLaughlin
07/09/2008 10:00 AM: District Court Hearing Hele
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

HRVC

CCBROWKM

Hearing result for Jury Trial held on 07/14/2008
09:00 AM: Hearing Vacated

HRSC

CCBROWKM

Hearing Scheduled (Jury Trial 08/25/2008 09:00 Michael McLaughlin
AM)

HRSC

CCBROWKM

Hearing Scheduled (Pretrial Conference
08/13/2008 10:00 AM)

MISC

TCURQUAM

Defend Supplemental Memo in Support of Motion Michael McLaughlin
to Dismiss

7/10/2008

SCHE

CCBROWKM

Scheduling Order

Michael McLaughlin

7/11/2008

ORDR

DCJOHNSI

Memorandum Decision and Order Denying
Motion to Dismiss

Michael McLaughlin

7/18/2008

MOTN

TCURQUAM

Motion for Permission to Appeal from
Interlocutory order

Michael McLaughlin

7/22/2008

HRSC

CCBROWKM

Hearing Scheduled (Hearing Scheduled
08/06/2008 11 :00 AM)

Michael McLaughlin

8/1/2008

MISC

TCURQUAM

Objection to Motion for Permission to Appeal from Michael McLaughlin
Interlocutory Order

8/6/2008

DCHH

CCBROWKM

Hearing result for Hearing Scheduled held on
Michael McLaughlin
08/06/2008 11 :00 AM: District Court Hearing Hele
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

8/13/2008

DCHH

CCBROWKM

Hearing result for Pretrial Conference held on
Michael McLaughlin
08/13/2008 10:00 AM: District Court Hearing Hele
Court Reporter: Jayleen Tillman
Number of Transcript Pages for this hearing
estimated: less than 50

HRVC

CCBROWKM

Hearing result for Jury Trial held on 08/25/2008
09:00 AM: Hearing Vacated

HRSC

CCBROWKM

Hearing Scheduled (Jury Trial 08/25/2008 08:30 Michael McLaughlin
AM)

MISC

CCBROWKM

State's List of Potential Trial Witnesses

ORDR

DCABBOSM

Order Denying Defendant's Motion for permissive Michael McLaughlin
Appeal

HRSC

CCBROWKM

Hearing Scheduled (Hearing Scheduled
08/20/2008 10:00 AM)

Michael McLaughlin

MOTN

TCURQUAM

Motion for Mental Eval

Michael McLaughlin

AFFD

TCBUCKAD

Affidavit in Support of Motion for 18-211 Eval

Michael McLaughlin

8/18/2008

8/19/2008

Judge
Michael McLaughlin

Michael McLaughlin

Michael McLaughlin

Michael McLaughlin

Michael McLaughlin

000005

Date: 3/22/2013

Fourth Judicial District Court - Ada County

Time: 03:45 PM

ROA Report

Page 3 of 8

User: CCTHIEBJ

Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

8/20/2008

DCHH

CCBROWKM

Michael McLaughlin
Hearing result for Hearing Scheduled held on
08/20/2008 10:00 AM: District Court Hearing Hele
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

HRVC

CCBROWKM

Hearing result for Jury Trial held on 08/25/2008
08:30 AM: Hearing Vacated

Michael McLaughlin

HRSC

CCBROWKM

Hearing Scheduled (Hearing Scheduled
09/10/2008 11 :DO AM)

Michael McLaughlin

ORDR

CCBROWKM

Order for 18-211 Mental Evaluation Access &
Funds

Michael McLaughlin

INTP

CCBROWKM

Order to Pay from the Interlock Device Fund

Michael McLaughlin

8/25/2008

CONT

CCBROWKM

Continued (Hearing Scheduled 09/26/2008
09:00 AM)

Michael McLaughlin

9/25/2008

ORDR

CCBROWKM

Order to Transport

Michael McLaughlin

9/26/2008

DCHH

CCBROWKM

Michael McLaughlin
Hearing result for Hearing Scheduled held on
09/26/2008 09:00 AM: District Court Hearing Hele
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

HRSC

CCBROWKM

Hearing Scheduled (Jury Trial 12/08/2008 09:00 Michael McLaughlin
PM)

HRSC

CCBROWKM

Hearing Scheduled (Pretrial Conference
11/19/200810:00AM)

Michael McLaughlin

SCHE

CCBROWKM

Scheduling Order - Amended

Michael McLaughlin

9/29/2008

ORDR

CCBROWKM

Order TO TRANSPORT

Michael McLaughlin

10/7/2008

RSDS

TCURQUAM

State/City Response to Discovery/Addendum

Michael McLaughlin

TCHAWKKL

Miscellaneous Payment: Copy Money Paid by:
Michael McLaughlin
Moore, Albert Ray Receipt number: 2205356
Dated: 10/14/2008 Amount: $3.00 (Money order)

RSDS

TCURQUAM

State/City Response to Discovery/3rd Addendum Michael McLaughlin

HRSC

CCBROWKM

Hearing Scheduled (Hearing Scheduled
10/22/2008 10:00 AM)

Michael McLaughlin

ORDR

CCBROWKM

Order to Transport

Michael McLaughlin

10/22/2008

DCHH

CCBROWKM

Hearing result for Hearing Scheduled held on
Michael McLaughlin
10/22/2008 10:00 AM: District Court Hearing Hel<
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

11/10/2008

RSDD

TCURQUAM

Defendant's Response to Discovery

11/19/2008

DCHH

CCBROWKM

Michael McLaughlin
Hearing result for Pretrial Conference held on
11/19/2008 10:00 AM: District Court Hearing Hele
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

11/20/2008

CONT

CCBROWKM

Continued (Jury Trial 12/08/2008 08:30 AM)

8/21/2008

10/14/2008

10/21/2008

Judge

Michael McLaughlin

Michael McLaughlin
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User: CCTHIEBJ

Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

11/20/2008

HRSC

CCBROWKM

Hearing Scheduled (Pretrial Conference
12/01/2008 03:00 PM)

Michael McLaughlin

ORDR

CCBROWKM

Order TO TRANSPORT 12/1/08

Michael McLaughlin

11/24/2008

CONT

CCBROWKM

Continued (Pretrial Conference 12/01/2008
02:00 PM)

Michael McLaughlin

12/1/2008

HRVC

CCBROWKM

Hearing result for Jury Trial held on 12/08/2008
08:30 AM: Hearing Vacated

Michael McLaughlin

DCHH

CCBROWKM

Hearing result for Pretrial Conference held on
Michael McLaughlin
12/01/2008 02:00 PM: District Court Hearing Hel<
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

HRSC

CCBROWKM

Hearing Scheduled (Sentencing 01/14/2009
02:00 PM)

PLEA

CCBROWKM

A Plea is entered for charge: - GT (118-8004( 1)(A) Michael McLaughlin
{F} Driving Under The Influence)

GPFM

CCBROWKM

Guilty plea form

Michael McLaughlin

ORDR

CCBROWKM

Order to Transport 12/31/08

Michael McLaughlin

CONT

CCBROWKM

Continued (Sentencing 12/31/2008 10:00 AM)

Michael McLaughlin

DCHH

CCBROWKM

Hearing result for Sentencing held on 12/31/2008 Michael McLaughlin
10:00 AM: District Court Hearing Held
Court Reporter: Hohenleitner
Number of Transcript Pages for this hearing
estimated: less than 50

FIGT

CCBROWKM

Finding of Guilty (118-8004(1 )(A) {F} Driving
Under The Influence)

JAIL

CCBROWKM

Sentenced to Jail or Detention (118-8004(1)(A) {F} Michael McLaughlin
Driving Under The Influence) Confinement terms:
Credited time: 848 days. Penitentiary
determinate: 1 year. Penitentiary indeterminate: 5
years.

DSBC

CCBROWKM

Dismissed by the Court (118-8001 Driving Without Michael McLaughlin
Privileges)

STAT

CCBROWKM

STATUS CHANGED: closed pending clerk action Michael McLaughlin

AMJD

TCHOCA

Amended Judgment Sentence modified on
Michael McLaughlin
10/7/2010. (118-8004(1)(A) {F} Driving Under The
Influence)

JAIL

TCHOCA

Sentenced to Jail or Detention (118-8004(1)(A) {F} Michael McLaughlin
Driving Under The Influence) Confinement terms:
Credited time: 477 days. Penitentiary
determinate: 1 year. Penitentiary indeterminate: 5
years.

JAIL

DCABBOSM

Sentenced to Jail or Detention (118-8004( 1)(A) {F} Melissa Moody
Driving Under The Influence) Confinement terms:
Credited time: 407 days. Penitentiary
determinate: 1 year. Penitentiary indeterminate: 5
years.

.IDMT

DCABBOSM

Judgment of Conviction

12/31/2008

1/5/2009

Judge

Michael McLaughlin

Michael McLaughlin

000007
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ROA Report
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User: CCTHIEBJ

Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

1/7/2009

APSC

TCKELLHL

Appealed To The Supreme Court

Michael McLaughlin

1/8/2009

ORDR

CCBROWKM

Order Appointing SAPD on Appeal

Michael McLaughlin

2/20/2009

NOTA

CCTHIEBJ

Amended Notice of Appeal

Michael McLaughlin

4/24/2009

STAT

TCNELSRA

STATUS CHANGED (batch process)

4/16/2010

MISC

CCTHIEBJ

Opinion - Supreme Court Docket No. 36033

Michael McLaughlin

5/6/2010

MDIS

TCPETEJS

Motion To Dismiss

Michael McLaughlin

MOTN

TCPETEJS

Motion for Release From Custody

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Status 05/19/2010 01 :00
PM)

Michael McLaughlin

STAT

TCHOCA

STATUS CHANGED: Closed pending clerk
action

Michael McLaughlin

5/13/2010

NOTC

DCJOHNSI

Notice of Status Conf

Michael McLaughlin

5/17/2010

MOTN

TCRAMISA

Motion for Dismissal Arguments

Michael McLaughlin

5/19/2010

DCHH

TCHOCA

Hearing result for Status held on 05/19/2010
01:00 PM: District Court Hearing Held
Court Reporter: Jeanne Hirmer
Number of Transcript Pages for this hearing
estimated: 50

Michael McLaughlin

HRSC

TCHOCA

Hearing Scheduled (Status 06/09/2010 11 :00
AM)

Michael McLaughlin

STAT

TCHOCA

STATUS CHANGED: Closed pending clerk
action

Michael McLaughlin

5/20/2010

STAT

CCTOMPMA

STATUS CHANGED (batch process)

5/26/2010

MOTN

TCPETEJS

Motion of Recusal

Michael McLaughlin

5/28/2010

MINE

TCHOCA

Letters copied to AC/PD

Michael McLaughlin

6/8/2010

ORDR

TCHOCA

Order for Transport for 6/09/10

Michael McLaughlin

NOAP

TCRAIVIISA

Notice Of Appearance/Davis

Michael McLaughlin

DCHH

TCHOCA

Hearing result for Status held on 06/09/2010
11:00 AM: District Court Hearing Held
Court Reporter: Kasey Redlich
Number of Transcript Pages for this hearing
estimated: 50

Michael McLaughlin

ORDR

TCHOCA

Amended Judgment as of Today/Impose original
Sentence 1yr+4yr = 5yrs

Michael McLaughlin

6/11/2010

.IDMT

DCABBOSM

Amended Judgment of Conviction

Michael McLaughlin

6/11/2010

STAT

CCTOMPMA

STATUS CHANGED (batch process)

6/25/2010

REMT

CCTHIEBJ

Remittitur-Remanded Supreme Court Docket No. Michael McLaughlin
36033

8/11/2010

MOTN

TCBELLHL

Motion for Documents or Petition

Michael McLaughlin

8/25/2010

PROS

PRHEBELE

Prosecutor assigned R. Scott Bandy

Michael McLaughlin

9/10/2010

MISC

TCRAMISA

State's Motion to Correct Judgment of Conviction Michael McLaughlin
and to Clarify Credit for Time Served

5/11/2010

6/9/2010

Judge

000008

Date: 3/22/2013

Fourth Judicial District Court - Ada County

Time: 03:45 PM

ROA Report

Pqge 6 of 8

User: CCTHIEBJ

Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

9/20/2010

HRSC

TCHOCA

Hearing Scheduled (Motion 10/07/2010 01 :00
PM) To Correct Judgment

Michael McLaughlin

STAT

TCHOCA

STATUS CHANGED: Closed pending clerk
action

Michael McLaughlin

9/21/2010

ORDR

TCHOCA

Order Transport for 10/07/10

Michael McLaughlin

10/7/2010

DCHH

TCHOCA

Hearing result for Motion held on 10/07/2010
01:00 PM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: To Correct Judgment/SO

Michael McLaughlin

MOTN

TCHOCA

Motion Granted

Michael McLaughlin

10/14/2010

JDMT

DCABBOSM

Second Amended Judgment of Conviction

Michael McLaughlin

10/14/2010

STAT

CCTOMPMA

STATUS CHANGED (batch process)

11/8/2010

MOTN

TCBELLHL

Motion for Correction or Reduction of Sentence,
ICR 35

Michael McLaughlin

MOTN

TCBELLHL

Motion for Hearing

Michael McLaughlin

MOTN

TCBELLHL

Motion and Affidavit for Permission to Proceed on Michael McLaughlin
Partial Payment of Court Fees (Prisoner)

11/15/2010

DEOP

DCABBOSM

Memorandum Decision Re: Rule 35

Michael McLaughlin

11/17/2010

MOTN

TCBROXLV

Motion and Affidavit to Appoint State Appellate
PD

Michael McLaughlin

APSC

TCBROXLV

Appealed To The Supreme Court

Michael McLaughlin

APSC

TCBROXLV

Appealed To The Supreme Court

Michael McLaughlin

MOAF

CCLUNDMJ

Motion & Affidavit For Permission To Proceed On Michael McLaughlin
Partial Payment Of Court Fees

MOAF

CCTHIEBJ

Motion & Affidavit In Support For Appointment Of Michael McLaughlin
Counsel

ORDR

CCTHIEBJ

Order Appointing State Appellate Public Defender Michael McLaughlin
On Direct Appeal

1/21/2011

OBJE

CCTHIEBJ

Objection To The Record

Michael McLaughlin

2/1/2011

ORDR

TCHOCA

Order to Include Transcript and Letters on the
Record on Appeal

Michael McLaughlin

2/4/2011

NOTC

CCTHIEBJ

Notice Of Transcript Lodged - Supreme Court
Docket No. 38285

Michael McLaughlin

4/25/2011

MISC

TCBROXLV

Filing by Defendant

Michael McLaughlin

4/27/2011

MOTN

TCFARANM

Motion: Reinstate Bond or Release on Own
Recognance

Michael McLaughlin

5/23/2011

NOTC

CCTHIEBJ

Notice Of Transcript Lodged - Supreme Court
Docket No. 38285

Michael McLaughlin

11/17/2011

NOGA

TCOLSOMC

Notice Of Change Of Address

Michael McLaughlin

12/23/2011

OPIN

CCLUNDMJ

Opinion (Affirmed) -- Supreme Ct. Docket #38285 Michael McLaughlin

2/28/2012

REMT

CCLUNDMJ

Remittitur (Affirmed) -- Supreme Ct. #38285

Michael McLaughlin

4/23/2012

MISC

TCTONGES

ICR 35 (a) Illegal Sentence

Michael McLaughlin

11/19/2010

Judge
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Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

4/25/2012

ORDR

TCHOCA

Order Denying Defendants I.C.R. 35 Illegal
Sentence

Michael McLaughlin

5/3/2012

APSC

TCTONGES

Appealed To The Supreme Court

Michael McLaughlin

MOTN

TCTONGES

Motion and Affidavit for Permission to Proceed on Michael McLaughlin
Partial Payment of Court Fees (Prisoner)

5/7/2012

MOTN

TCTONGES

Motion to Compel

Michael McLaughlin

5/8/2012

ORDR

TCHOCA

Order Re: Partial Payment of Court Fees

Michael McLaughlin

5/14/2012

MISC

TCBROWJM

Disqualification or Renewal of Disqualification

Michael McLaughlin

5/18/2012

MISC

TCHOCA

Disqualification or Renewal of Disqualification
Reviewed/No Action Taken

Michael McLaughlin

7/6/2012

MOTN

TCBROWJM

Motion for Interrogatories

Michael McLaughlin

7/17/2012

MEMO

TCHOCA

Memorandum and Order Concerning Motion for
Interrogatories

Michael McLaughlin

7/19/2012

MOTN

TCBROWJM

Motion to Compel Judgment

Michael McLaughlin

7/24/2012

MEMO

TCHOCA

Memorandum and Order Concerning Motion to
Compel Judgment/Denied

Michael McLaughlin

10/1/2012

MOTN

TCTONGES

Motion for Credit for Time Served

Michael McLaughlin

AFFD

TCTONGES

Affidavit of Defendant

Michael McLaughlin

10/16/2012

ORDR

DCABBOSM

Order Concerning Moiton for Credit for Time
Served

Michael McLaughlin

10/24/2012

MISC

TCTONGES

Rule 35(c) Credit for Time Served

Michael McLaughlin

11/15/2012

HRSC

TCHOCA

Hearing Scheduled (Motion 01/11/2013 11:00
AM) To Correct Illegal Sentence

Michael McLaughlin

STAT

TCHOCA

STATUS CHANGED: Reopened

Michael McLaughlin

11/16/2012

ORDR

DCABBOSM

Order Setting Defendant's Motion to Correct an
Illegal Sentence for Hearing (Credit for Time
Served

Michael McLaughlin

11/29/2012

MOTN

TCTONGES

Motion for Credit for Time Served

Michael McLaughlin

AFFD

TCTONGES

Affidavit of Defendant

Michael McLaughlin

12/11/2012

CHGA

TCHOCA

Judge Change: Administrative

Melissa Moody

12/13/2012

MOTN

TCTONGES

Motion for Credit for Time Served

Melissa Moody

12/24/2012

MISC

CCTHIEBJ

Opinion - Supreme Court Docket No. 39914

Melissa Moody

1/3/2013

ORDR

TCHOCA

Order Tran port for 1/11 /13

Melissa Moody

1/10/2013

CONT

TCHOCA

Continued (Motion 01/11/2013 02:00 PM) To
Correct Illegal Sentence

Melissa Moody

1/11/2013

DCHH

TCHOCA

Melissa Moody
Hearing result for Motion scheduled on
01/11/2013 02:00 PM: District Court Hearing Hel<
Court Reporter: Mia Martorelli
Number of Transcript Pages for this hearing
estimated: To Correct Illegal Sentence/ 50

1/16/2013

ORDR

DCABBOSM

Order Correcting Illegal Sentence re: correcting
credit for time served

Melissa Moody

JDMT

DCABBOSM

Third Amended Judgment of Conviction

Melissa Moody
000010
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Case: CR-FE-2008-0000373 Current Judge: Melissa Moody
Defendant: Moore, Albert Ray

State of Idaho vs. Albert Ray Moore
Date

Code

User

1/18/2013

MOTN

TCCHRIKE

Informative Motion

Melissa Moody

1/24/2013

MOAF

TCCHRIKE

Motion & Affidavit for Permission to Proceed on
Partial Payment of Court Fees (Prisoner)

Melissa Moody

MOAF

TCCHRIKE

Motion & Affidavit in Support for Appointment of
Counsel

Melissa Moody

NOTA

TCCHRIKE

NOTICE OF APPEAL

Melissa Moody

APSC

TCWEGEKE

Appealed To The Supreme Court

Melissa Moody

MOTN

TCTONGES

Motion for Evidence Hearing to be Added to
Concurrent Sentencing

Melissa Moody

MISC

TCCHRIKE

Credit for Time Served on Con Current
Sentencing

Melissa Moody

2/6/2013

MISC

TCTONGES

S 93 Recognition of Sister State Judgment,
Restatement (second) of Conflict of Laws Time
Served

Melissa Moody

2/11/2013

MOTN

TCCHRIKE

Motion for Hearing full Faith & Credit Contract
Clause Ex Post Faito Clause

Melissa Moody

2/12/2013

ORDR

TCHOCA

Order Granting Motion for Appoinment of Counsel Melissa Moody

ORDR

TCHOCA

Order Re: Partial Payment of Court Fees

2/14/2013

MISC

TCTONGES

Credit for Time Served on Concurrent Sentencing Melissa Moody

2/15/2013

ORDR

DCJOHNSI

Order Appointing SAPD

Melissa Moody

2/19/2013

MISC

TCTONGES

Evidence to Be Entered

Melissa Moody

2/22/2013

MOTN

TCCHRIKE

Motion for Hearing to Rule on Issues 35a

Melissa Moody

3/1/2013

MOTN

TCTONGES

Motion for Hearing

Melissa Moody

3/7/2013

ORDR

DCABBOSM

Order Denying Defendant's February 11, 2013
Motion

Melissa Moody

ORDR

DCABBOSM

Order Denying Defendant's February 22, 2013
Motion

Melissa Moody

ORDR

DCABBOSM

Order Dismissing Defendant's March 1, 2013
Motion

Melissa Moody

MOTN

TCTONGES

Motion for Hearing on the Issues Prescribed in
earler Motions

Melissa Moody

3/11/2013

MISC

TCTONGES

Credit for Time Served Illegally Denied

Melissa Moody

3/13/2013

NOTA

TCCHRIKE

NOTICE OF APPEAL

Melissa Moody

APSC

TCCHRIKE

Appealed To The Supreme Court

Melissa Moody

3/15/2013

REMT

CCTHIEBJ

Remittitur-Affirmed Supreme Court Docket No.
39914

Melissa Moody

3/22/2013

MISC

TCTONGES

Time Served in Concurrent Case

Melissa Moody

ORDR

DCABBOSM

Order Denying Motion for Appointment of
Counsel

Melissa Moody

1/28/2013

Judge

Melissa Moody
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT <JUL
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

17 2012

-CRRlSTOPHER D. RICH, Clerk
By CINDY HO
DEPUTY

STATE OF IDAHO,

)
)

PLAINTIFF/RESPONDENT,

)

\T.

)
)

ALBERT R. MOORE,

)
)

ADA COUNTY CASE NO. CR-FE2008-0000373
SUPREME COURT DOCKET NO.
UNKOWN AT THIS TIME
MEMORANDUM AND ORDER
CONCENRING MOTION FOR
INTERROGATORIES.

)

DEFENDANT/APPELLANT.

)

Defendant Moore has appealed from an order of Judge McLaughlin, now
retired, denying his Rule 35 motion. The undersigned senior district judge is
handling Judge McLaughlin's cases until his successor takes office.
Mr. Moore recently filed a "Motion for Interrogatories." Absent an order of
remand from the Supreme Court, it does not appear that the District Court has the
power and authority to hear and decide the motion. IAR Rule 13(c).
The motion therefore is denied for lack of appropriate jurisdiction, with leave
to res ubmit it, in the event of a remand from the Supreme Court for that purpose.
Dated July 12, 2012

INTERROG.MOORE

1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT dUl 2 4 2012
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ~~STOPHER D. RICH, Clerk
By CINDY HO
DEPUTY

STATE OF IDAHO,

)
)

PLAINTIFF/RESPONDENT,

)
)

V.

)

ALBERT R. MOORE,

)

)
)

DEFENDANT/APPELLANT.

)

ADA COUNTY CASE NO. CR-FE2008-0000373
SUPREME COURT DOCKET NO.
39914-2012
MEMORANDUM AND ORDER
CONCERNING MOTION TO
COMPEL JUDGMENT.

Defendant Moore has appealed from an order of Judge McLaughlin, now
retired, denying his Rule 35 motion. The undersigned senior district judge is
handling Judge McLaughlin's cases until his successor takes office.
Mr. Moore recently filed a "Motion to Compel Judgment." Absent an order of
remand from the Supreme Court, it does not appear that the District Court has the
power and authority to hear and decide the motion.
The motion therefore is denied for lack of appropriate jurisdiction, with leave
to resubmit it, in the event of a remand from the Supreme Court for that purpose.
Dated July 23, 2012

~~

George D. C a = u d g e

Order re motion to compel judgment
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CHRISTOPHER D. RICH, Clerk
By ELAINE TONG
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IDOC No.
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Defendant

.rJ, fs' 3 ?o 7

d· 11.....
IN THE DISTRICT COURT OF THE - - -7- - - -- JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF-L...1//1.....:cJ::....,··d.,....,__ __
STATE OF IDAHO,

.

c,·rr,_

c,f

Ce'i>~

"1-' llt./d_ Plaintiff,

)

hte,.,-J•dJv1

)

)
)
)
)
)

vs.

Case No.Ho <(bt);> 7~
MOTION FOR CREDIT
FOR TIME SERVED

)
)

Defendant.

, Defendant in the above-entitled matter, and
pursuant to Idaho Code 18-309 hereby moves the Court for an Order, as follows:
That the Court issue an Order, granting the Defendant credit for all local, county and state
time served in conjunction with this charge, and the resulting sentence imposed by the Court.
Further that all time shall be appropriately credit to the Defendant.
This Motion is further based upon the records and files in this matter.
DATED this

J.-Srl...

day of~ ¥r"

mk."r , 20L4--

Motion for Credit For Time Served- 1
Revised: I 0/13/05
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on the

)..,7

day of

5 ~p&mber: , 20__i_2...r.

mailed a true and correct copy of this MOTION FOR CREDIT FOR TIME SERVED for the
purposes of fil ing with the court and of mailing a true and correct copy via prison mail system
for processing to the U.S . mail system to:

__,lt,~~'-'J-=----- - -- - County Prosecuting Attorney
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)
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)
)
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lfo [{bt> 3 7 ~
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)
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Revised: 10/13/05
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the J::}_~ay of _ --=S;..._·.·'--/2-(_£
....,
_-....
_....;;..fu_,,--.
_ __,
20

i'J...:i·mailed a true and correct copy of the DEFENDANT'S AFFIDAVIT via prison mail

system for processing to the U.S. mail system to:

_ __,t/.. . .c..../.....J____County Prosecuting Attorney

l/ r,f.__T~J,.·~,-~

I

AFFIDAVIT OF DEFENDANT - 3
Revised: I 0/13/05
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4

":J.M. / ; /,) 9
---OCT 1.§ 2012
CHAISTOPYeR 0 . AICH, Clerk
i i ' / ~.ABB01T
OEM¥

2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5

6
7

8
9

STATE OF IDAHO,

Case No. CRFE-2008-373

Plaintiff/Respondent,
ORDER CONCERNING MOTION FOR
CREDIT FOR TIME SERVED

vs.

10

ALBERT RAY MOORE,
11

12

Defenda nuAppellant.

13
14

On October 1, 2012, the Defendant filed a Motion for Credit for Time Served.

15

This issue is subsumed within a direct appeal, Docket No. 39914-2012. This Court
16

lacks jurisdiction to rule on the Motion. I.A.R. 13, State v. Jensen, 149 Idaho 758, 761 ,
17

18
19

20

241 P.3d 1, 4 (Ct. App. 2010). Therefore, no action will be taken on this Motion.
IT IS SO ORDERED.
DATED this

I~

day of October 2012.

21
22

Melissa Moody
District Judge

23
24
25
26

ORDER- PAGE 1
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2

CERTIFICATE OF MAILING

~

3
4

5

I hereby certify that on the

/

fr?

day of October 2012, I mailed (served) a true

and correct copy of the within instrument to:

6
7
8
9
10

Albert Moore
IDOC No. 90125
SICI N.P. P1
P.O. Box 8509
Boise, ID 83707
Ada County Prosecuting Attorney
INTERDEPARTMENTAL MAIL

11
12

Ada County Public Defender
INTERDEPARTMENTAL MAIL

13

Christopher Rich
Clerk of the District Court

14
15
16

By:_DeL....~~t~y~Cl=---r~::::....:.....~----======-~

17
18
19

20
21
22
23
24
25
26

ORDER - PAGE 2
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Plaintiff~n~(circle one)
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CHAISi~~w:p O rt.CH, ('Arl{
By SHAH"i .1.;::,r.)TT

2

0£AA1

3

4

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

5

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

6
7

STATE OF IDAHO,

Case No. CRFE-2008-373

8
9

10

Plaintiff/Respondent,
vs.

11

ALBERT R. MOORE,

ORDER SETTING DEFENDANT'S
MOTION TO CORRECT AN ILLEGAL
SENTENCE FOR HEARING (CREDIT
FOR TIME SERVED)

12

Defendant/Appellant.
13

14

BACKGROUND

15

The Court received a motion for credit for time served, filed on October 1, 2012.
16

On October 16, 2012, the Court issued an Order, reserving the issue until Defendant's
17

18
19
20

direct appeal had been decided. On October 24, 2012, Defendant filed an objection to
the Court reserving the issue, contending that the question of credit for time served is
not in any way being presented or considered as part of his direct appeal.

21

Defendant's objection is well-taken. The Court does have the authority to rule

22

upon Defendant's motion to correct an illegal sentence, brought under Idaho Criminal

23

Rule 35. I.AR. 13(c)(11).

24

The Court believes that it has given the Defendant too much credit for time

25

served; therefore, this matter is being set for hearing.
26

ORDER - PAGE 1
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BRIEFING SCHEDULE AND HEARING
2

Both parties are requested to submit to the Court, in writing, how much credit Mr.

3

Moore is entitled to in the above-entitled case. Mr. Moore must submit the number of

4

days he believes he is entitled to, and any memorandum in support, no later than

5

December 15, 2012. The State must respond in writing no later than January 2, 2013.

6

7

This matter will be heard on January 11, 2013 at 11 :00 a.m.
IT IS SO ORDERED.

8

DATED this / /o~day of November 2012.
9
10

Melissa Moody
District Judge

11
12

13
14

15
16

17
18
19

20
21

22

23
24

25
26

ORDER - PAGE 2
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CERTIFICATE OF MAILING

..jP1

2

I hereby certify that on the

/CJ

day of November 2012, I mailed (served) a true

3
4

5

and correct copy of the within instrument to:
Ada County Prosecuting Attorney
via Interdepartmental Mail

6

7
8

Albert Moore, # 90125
S.I.C.I., N.D. D1
P.O. Box 8509
Boise, ID 83707

9
10

CHRISTOPHER D. RICH
Clerk of the District Court

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

ORDER - PAGE 3
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~.t.n.&..Q

COUNTY

VII:'

.l.'fV:~~
G~,.~~wa',.~

NORTHEAST~~E~~~fJDICIAL DISTRICT

or

'

STATE OP' NORTH OAKOTA
Plaintiff
vs.

ALBERT RAY MOORE
619 ROONI> ORIVE
GRAND FORKS, ND 58201
Defendant

>
,.,, lJI
,..,.
.
91LED IN TH.~- Gh'.I·.:I.,,.
ClERK OF Dl~~~J ~MBNT
I GRAND FORKS COU!!!..(1.:..-:: .... "'· . .
•
!
.
f!!" .... . . . _ .., •

• : ~· - ·,

.. ,

. .. .. .

-

·

.

I .
I
!
~

on April 26, 1999, the above-nariiea"dti:tendaiit appeared in
person without counsel, for pronouncement ·of··judgment upon a
plea of guilty to the offense of : DROVE OR IN ACTOAL PHYSICAL
CONTROL OP M/V .
The defendant was asked by the court whether he/she had any
statement to make in his/her own behalf or wished to present any
information in mitigation of punishment or which would require
the court to withhold pronouncement of judgment and sentence.
The court found no sufficient cause why judgment should not be
pronounced.
IT l:S TBB SBNTBNCB AND JODGMmlT OP THIS COtJRT 'l'HAT YOU:

(X} serve 180 days in the Grand Forks County Jail with 150 days
suspended .
(X) Unsupervised probation for a period of 2 years conc:litioned
on:
(X) Pay a fine in the amount of $200.00
(X) Payment schedule for $200.00 to be paid in MONTHLY
installments at rate of $200.00 beginning 07/26/199,
{X) CREDIT POR TIMS SERVED.
.
JUDGE APPROVED WORK SEARCH IP CORDINATES WITK TBE
CORRECTIONAL CENTER.
(X) OBTAIN AN BVALOATION BY 05/26/1999
A violation of the rules or conditions may result in
revocation and tarmination of probation.
Ir IS PORTIIER ORDERBD that the defendant is to noti!y the
clerk of district eourt of any change in address. ·
Dated this 26th day of APRIL, 1999.

J...Tl!E

COORT1

«AN~~+kc__
LAWRENCi!
J
DISTRICT JUDGB
Reatitution to the Indigent Defense Fund/ Restit1.1tion to be
made payable to Grand Fork• State's attorney Office, Box 5607 ,
Grand Forks, NO 58206-5607.
.
Court Fine and Admini•trative Pee to be made pavaole to
Grand Forks District court, ·sox 5979, Grand Forks,ND~58206-5979 .
{Rev. 03-23-99) FOLDER BIS - DOC SENTENCB
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1

2

IN DISTRICT COURT, GRAND · FORKS COUNTY, NORTH DAKOTA
State of North Dakota,
Plaintiff,

3
4

5
6

7

Criminal No . 98-K- 3689
And No. 99-K- 1120

vs.

Albert Ray Moore,
Defendant.
Court Appearance, Plea, Sentencing, Dismissal

8

9

Before The Honorable Lawrence E. Jahnke
District Judge

10

Grand Forks County Courthouse
Grand Forks, North Dakota
Monday
April 26, 1999
9:00 a . m.

11
::-~ .

·:1~.

12

-!

~--<

/

13
14

APPEARANCES:

15

For the State :

16
17

RICK BROWN
Assistant State's Attorney
Grand Forks County
124 South 4th Street
POB 5607
Grand Forks, ND 58206- 5607

18
19
20
21
22
23
24
,..-

<

25

COPY
Karen M. Aamodt
Official Court Reoorter
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®
(The before-mentioned matter came before the

1
2

Court, Hon. Lawrence E. Jahnke presiding, corn.~ encing at

3

approximately 9:00 ·a . m., April 26, 1999, all counsel and

4

the defendant present.

5

the proceedings which consists of the Court Appearance,

6

Plea, Sentencing, Dismissal.)
PROCEEDINGS

7

THE COURT:

8

9

Come up and have a seat,

What's your understanding as to why you're here
this morning, Mr. Moore?

12

THE DEFENDANT:

13

THE COURT:

Why are you here?

14

MR. MOORE:

Charged with physical control.

15

THE COURT:

Okay.

Yes, sir.

That was back in October of

1998; correct?

16
17

THE DEFENDANT:

18

THE COURT:

Yes, sir.

And then you were scheduled to appear

19

December of '98 on that matter and you did not show it is

20

alleged so a second complaint was filed charging you with

21

bail jumping.

Do you understand that?

22

THE DEFENDANT:

23

THE COURT:

24

Yes, sir.

Do you recall your Constitutional

rights from your prior appearances?
THE DEFENDANT:

25

f)j

Mr. Moore.

Mr. Moore.

10
11

The following is a transcript of

Yes, sir.

L--------------~------~=~=~::46~

3' -

s-°J

Karen M. Aamodt
Official Court Reoorter

2

THE COURT:

1

You appeared before Referee Vigeland

2

on both of these matters on April 16th.

3

hearing until this. morning.

4

in these matters?
THE DEFENDANT:

5
6

How do you wish to proceed

Well, to the physical control I

plead guilty.

7

THE COURT:

8

THE DEFENDANT:

9

THE COURT:

10

Have you spoken with an attorney?
No, I haven't.

Did you wish to before we proceed?

THE DEFENDANT:

Well, on the physical control I

11

don't think I need an attorney on that.

12

much open and shut.
THE COURT:

13
14

We continued

That's pretty

So you are waiving your right to

counsel on that matter?
THE DEFENDANT:

15

/

On that matter, yes, s~r.
I

16
17

THE COURT:

Okay.

And how do you pl~ad to that
{

allegation then?

18

THE DEFENDANT:

19

THE COURT:

.... · ··

Guilty.

Of actual physical control of a motor

20

vehicle on October 15 , 1998, you are entering a plea of

21

guilty.

22

THE DEFENDANT:

23

THE COURT:

24

matter, Mr. Brown.

25

MR. BROWN:

Yes, sir.

Could I have a factual basis on that

10/15/98 Officer observed the

•Karen M. Aamodt•
Official Court Reporter

---- 71
..,..,_

3

1

defendant slumped over the steering wheel of his vehicle

2

while parked in the lot of Mini Mart 42nd Avenue and

3

University .

4

attention of the defendant and finally did.

Officer made several attempts to gain

Detected odor of alcoholic beverage coming from

5
6

the vehicle.

Field sobriety tests were requested.

7

Defendant was combative and uncooperative.

8

all tests.

9

Physical Control.

He refused

He was placed under arrest for Actual

And then Court can take judicial notice of the

10
11

fact that he was not here as requested on the bail

12

jumping charge.
THE COURT:

13

Plea of guilty, Mr. Moore, admits the

14

factual basis with regard to the Actual Physical Control

15

charge as put on the record by Mr. Brown.

16

understand that?

17

THE DEFENDANT:

18

THE COURT:

Do you

Yes, sir.

And you waive your right to trial,

19

your right to confront witnesses .

20

that?

21

THE DEFENDANT:

22

THE COURT:

Do you understand

Yes .

If accepted the punishment that could

23

be imposed is up to one year incarceration, fine of

24

$2,000 or both.

Do you understand that?

THE DEFENDANT:

25

Yes, sir.

~----- - - - - - -~~.~~~~ad
Karen M. Aamodt

{)'J ~( --~

7)

Official Court Reporter

4

@

e
THE COURT:

1

And I note that the time of the

2

commission of the APC matter you were on unsupervised

3

probation from .a prior disorderly conduct matter back in

4

March of '98; is that correct?

5

THE DEFENDANT:

6

THE COURT:

Yes, sir.

And conviction in this matter could

7

result in a revocation of that probationary status and

8

resentencing.

THE DEFENDANT:

9

THE COURT:

10
11

Do you understand that?
Yes, sir.

Your plea is accepted .

State's

recommendation for disposition?
MR. BROWN:

12

State would recommend six months in

13

the Grand Forks County Correctional Center, Your Honor,

14

with all but 30 days suspended for two years.

15

$200 and we would have no objection to dismissing the

16

bail jumping if the Court would accept that sentence.

Fine of

17

THE COURT:

Six months with all but 30 suspended?

18

MR. BROWN:

Yes, Your Honor.

It's first offense

19

APC, Your Honor, but with the bail jumping and prior, I

20

think this would be minimum amount of time that would be

21

appropriate.

22

THE COURT:

When were you arrested, Mr. Moore?

23

THE DEFENDANT:
I was coming back.

I don't know the date offhand,

24

sir.

Last fall I went over to Pol k

25

(phonetic) I sland to get work and then I got in there and

Karen M. Aamodt
Official Court Reporter

5

1

couldn't get out.

2

Radio phone, I tried that a few times, couldn't get any

3

calls out either.

4

was headed back to this part of the world.

5

intend to jump.

I.

/

My intention was to be back here and I
I didn't

I just couldn't get --

THE COURT:

6
7

Didn't have the money to fly out.

What are you going to do about

employment?

8

THE DEFENDANT:

9

THE . COURT:

Hurn?

Are you sticking in this area

10

following this matter?

11

THE DEFENDANT:

Yes, sir.

Yes, sir.

My plan is

12

to go to work here.

I had talked to two different

13

people.

14

positions sounded like they would be available.

.15

recommendations as operator are real good .

One was framing and one was operating and both

16

THE COURT:

17

THE DEFENDANT:

18

THE COURT:

19

THE . DEFENDANT:

My

You work for Molstad before?
Hurn?

Did you work for Denny Molstad?
I worked for him just a few days.

20

I planned on going with them, yeah.

21

like to get out so I can go to work.

22

right now and check the paper and everything, lot of

23

positions available which I qualify for.

24

the jumping the bond, I didn't intentionally do that.

25

THE COURT:

Yes, sir.

I would

Everything is done

And as far as

I am not concerned about that this

Karen M. Aamodt
Official Court Reporter

1

morning, Mr. Moore.
THE DEFENDANT:

2
3

I can't come up with any bond

money.
THE COURT:

4

Your contact with Officer Dvorak

5

back, which resulted in your disorderly conduct

6

conviction back in March, was that alcohol related?

7

THE DEFENDANT:

Yes, it was.

8

gambling.

Argued with the dealer because they kept

9

changing the chips, upping them for two's and five's and

10

all I wanted to play was one's.

11

argument.

12

THE COURT:

13

Moore, as follows:

14

the correctional center.

15

two years.

16

Started us on an

I am going to sentence you, Mr.
In 98K3689 APC matter, six months in
All but 30 days suspended for

Two years unsupervised probation.

You will receive credit for the time you

17

previously served.

18

you have been in jail?

19

How long have you been in jail roughly?

20
21

22

Well, it was over

Can you give me a ballpark how long

THE DEFENDANT:

Week?

Two weeks?

Three days?

About a week ago last Thursday

and week -MR. BROWN:

He appeared on the 16th.

So I am

23

assuming he was either arrested on the 16th, Your Honor,

24

or the 15th.

25

THE COURT:

$200 fine.

That will be paid within

•Karen M. Aamodt•
Official _Cour~ Reporter

e
1

60 days after release.

2

evaluation whether you think you need it or not.

3

Gardner, can that be obt ained through the correcti onal

4

center if he is still incarcerated?

5
6

And I want you to get an alcohol

MR. GARDNER (Jail Administrator):

Mr.

Yes, Your

Honor, he can.

7

THE COURT:

Is that at any cost to him?

8

MR. GARDNER:

9

THE COURT:

Free.

You get a freebie here.

I want you

10

to get an evaluation.

Whatever recommendations come out

11

of that I want you to adhere to as conditions of

12

unsupervised probation for two years.

13

follow those recommendations you are going to be

14

resentenced.

If you don't

Okay.
DEFENDANT:

15

THE

16

THE COURT:

Yes, sir.

When you are released I wish you

17

would contact the clerk of court and advise the clerk's

18

office of your address.

19

address at this time.

20

THE DEFENDANT:

I assume you don't have a local

Well, I think I will be staying

21

at my sister's or my daughter's.

22

is in town some place .

23

THE COURT:

24

THE DEFENDANT:

25

THE COURT:

I don't know.

My son

What is your sister's name?
Candace Vondal.

V-0-N-D-A-L.

Where does she live?

Karen M. Aamodt
Offi~ial Cour~ Reporter
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THE DEFENDANT:

1

Over trailer court on 55th there.

2

I am not absolutely certain of her address either .

3

Drive or Circle Drive.

4

THE COURT:

5

THE DEFENDANT:

6

Round

Does she work?
Yeah, she works for the Grand

Forks Herald.
THE COURT: . Okay.

7

Well, let us know once you get

8

released and plant yourself some place.

Call the clerk's

9

office and give them your address in case we have to get

10

hold of you so we don't run into this bail jumping

11

business again.

12

THE DEFENDANT:

13

THE COURT:

14

I am going to dismiss that case.

That's bye-bye .

15
16

No.

THE DEFENDANT :

Thank you, sir.

I really

appreciate it.

17

THE COURT:

But I want you to get out, get to

18

work when you complete the balance of your incarcerat i on,

19

get on with your life.

20

THE DEFENDANT:

Okay.
Could we, I could get to work

21

probably right away if I could go work release, something

22

like that.
THE COURT:

23

If the correctional center will·

24

authorize a work search.

25

to them.

I will leave that entirely up

I don't have a problem.

I am not familiar with

Karen M. Aamodt
Official Court Reporter

9

f
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/

1
2

THE DEFENDANT :

3

THE COURT:

4

fine.

Yes , sir.

If you meet the i r cr iteri a, that ' s

If you don ' t, you are going to have to sit.

5

THE DEFENDANT:

6

THE COURT:

7

THE DEFENDANT:

8

THE COURT:

9

THE DEFENDANT:

10

'i

their regulations on that.

THE COURT:

I see .

Okay.
Yes, sir .

Do you have any questions?
No, sir.

Okay.

I f you would stop by the

11

clerk ' s office on your way back to the correctional

12

center t hey wi l l have some documentation for you.

13

THE DEFENDANT:

14

(End of record in above case . )

15

All r ight.

Thank you, sir.

* * * * *

16
17
18
19
20
21
22
23

24
25

Karen M. Aamodt
Official Court Report er
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CE R T I F I C A T E

1
2
3
4

STATE OF NORTH DAKOTA

5
6

)
COUNTY OF GRAND FORKS

i. ;'

)

I, Karen M. Aamodt , a duly- appoint ed

7
8

ss

official court repor te r ,

9

DO CERTI FY that I reported in shorthand the

10

foregoing proceedings had and made of r ecord at the time

11

and place indicated.

12

I DO FURTHER CERTIFY that the foregoing and

13

attached ~'' ~ pages contain an accurate transcript of my

14

shor thand notes then and there taken.
Dated at Grand Forks, North Dakota, this

15
16

~l

~

day of ~

tJ (\A..L./,

\

2010.

17
18

Kren M. ainodt
Officia~ rt Reporter

19
20
21
22

23
24

.

/

25

Ka r en M. Aamodt
Official Cour
t Reporter
1":"1'- • - t • ,.... _
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MS. JONES: In terms ofit being an exhibit.
THE COURT: Do you contend that the only
defect jn this is Chat diece's an ~
~dation for it? Do you contend - do you
5 agree, I guess I should ask, counsel. if the
6 Westlaw North Dalcota cen!W'Y code submitted
7 'Mr:··0unn is a true d c rrect co
o what cam
s qff of the w estlaw state?
9
MS. JONES: I agree with that, Your Honor.
10
THE COURT: All right Well, I'm going to J
11 o ahead
have this markedTuen as, how abou l
12
ake it State's
'b'
l
13
·(Bxlnoit s m
)
14
THE COURT: And tbatway1 if there's an
15 8.EJ?eal, the record will be complete with respect
l
16 to what we've looked at here.
:J
17
MS. JONES: It's just marlced, it's not 1S
THE COURT: It is admitted. It is not
J
19 iemtted for purpo~ of gomg 6 ~ . 1
20 because the question is not whetheiornot=tne-'
21 .P.lIY is not going to be asked an
estions a~t ,
22 whe er
e statute in North.D ota is a
,
23 sut5stantfaI1y con.forming statutc.__!?at's.a legal
~
2 4 que.Sdon for tho court to decide.
25
I find that it is. I find that the
l
2
3
4

··-

_

.......

····---····· "

-o,., ...... 1711
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cl/39-08-01 Persons under the influence of intoxicating liquor or any other drugs or
\.\:_u]:>stances not to operate vehicle -- Penalty.
.

--~.--~A person may not drive @ be in actual physical control of any vehicle upon
~~a~ or upon public or private areas to which the public has a right of access
for vehicular use in this state if any of the following apply:
a. That person has an alcohol concentration of at least ten one-hundredths of
one percent by weight at the time of the performance of a chemical test wittlin two
hours after the driving or being in actual physical control of a vehicle.
b. That person is under the influence of in~oxicating liquor.
c. That person is under the influence of any drug or substance or combination of
drugs or substances to a degree which renders that person incapable of safely
driving.
d. That person is under the combined influence of alcohol and any other drugs or
substances to a degree which renders that person incapable of safely driving.
The fact that any person charged with violating this section is or has been
legally entitled to use alcohol or other drugs or substances is not a defense
against any charge for violating this section, unless a drug which predominately
caused impairment was used only as directed or cautioned by a practitioner who
legally prescribed or dispensed the drug to that person.
2. A person violating this section or equivalent ordinance is guilty of a class
B misdemeanor for the first or second offense in a five-year period, of a class A
misdemeanor for a third offense in a five-year period, of a class A misdemeanor for
the fourth offense in a seven-year period, and of a class C felony for a fifth or
subsequent offense in a seven-year period. The minimum penalty for violating this
section is as provided in subsection 4. The court shall take judicial notice of the
fact that an offense would be a subsequent offense if indicated by the records of
the director or may make a subsequent offense finding based on other evidence.

© 2008 Thomson/West. No Claim to Orig.
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3. Upon· conviction, the court may order the motor vehicle number plates of the
motor vehicle owned and operated by the offender at the time of the offense to be
impounded for the duration of the period of suspension or revocation of the
offender ' s driving privilege by the licensing authority. The impounded number
plates must be ·sent to the director who must retain them for the period of
suspension or revocation, subject to their disposition by the court.

~ A person convicted of violating this section, or an equivalent ordinance,
must be sentenced in accordance with this subsection.
a. For a first offense, the sentence must include both a fine of at least two
hundred fifty dollars and an order for addiction evaluation by an appropriate
licensed addiction treatment program.
b. For a second offense within five years, the sentence must include at least .
four days• imprisonment of which forty-eight hours must be served consecutively, or
ten days' community service; a fine of at least five hun.d red dollars; and an order
for addiction evaluation by an appropriate licensed addiction treatment program.
~ o r a third offense within five years, the sentence must include at least
si~days• imprisonment, of which forty-eight hours must be served consecutively;
a fine of one thousand dollars, and an order for addiction evaluation by an
appropriate license
gram.

.
&

For a fourth or subsequent offense within seven years, the sentence must
lu~one hundred eighty days• imprisonment, of which forty-eight hours must be
rved consecutively and a fine of one thousand dollars.

e. The execution or imposition of sentence under this section may not be
suspended or deferred under subsection 3 or 4 of section 12.1-32-02 except that a
fine or a sentence of imprisonment may be suspended in any of the following
instances:

(1) Upon conviction of being in actual physical control of a motor vehicle in
violation of this section or equivalent ordinance.
(2) If the defendant is under age eighteen when convicted except that if the
defendant has, within the preceding five years, previously been convicted of
violating section 39-08-01 or equivalent ordinance, the sentence must include at
least forty-eight consecutive hours imprisonment or in a minimum security facility
or at least ten days of community service. The execution of the sentence may not be
suspended nor the imposition of sentence deferred under subsection 3 or 4 of
section 12.1-32-02.
,/./f. For purposes of this section, conviction of an offense under a law or
dinance of another state which is equivalent to this section must be considered a
or offense if such offense was committed within the time limitations specified
this subsection.
·
·---...
g. If the penalty mandated by this section includes impri sonment upon conviction

C 2008
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(j)

of a violation of this section or equivalent ordinance, and if an addiction
evaluation has indicated that the defendant needs treatment, the court may order
the defendant to undergo treatment at an appropriate licensed addiction treatment
program and the time spent by the defendant in the treatment must be credited as a
portion of a sentence of imprisonment under this section.
Source: S.L . 1923, ch . 254, §§ l, 2; 1925 Supp., §§ 2976tl0 , 2976tll; S.L. 1927,
ch. 162, §§ 2, 62; R.C. 1943, § 39-0801; S.L. 1949, ch. 250, § l; 1953, ch. 247, §
l; 1957 Supp., § 39-0801; S . L. 1959, ch. 286, § 13; 1961, ch . 259, § l; 1969, ch.
342, § l; 1971, ch. 371, § l; 1973, ch. 302, § l; 1975, ch. 106, §§ 434, 673; 1975,
ch. 342, § l; 1975, ch. 343, § l; 1975, ch . 344, § 2; 1977, ch. 350, § 2 ; 1977, ch .
356, § l; 1981, ch. 394, § l; 1981, ch. 395, § l; 1981, ch. 486, § 16; 1983, ch .
415, § 21; 1985, ch. 429, § 8: 1987, ch. 460, § 7; 1989, ch. 158, § 14 ; 1991, ch.
394, § 6; 1993, ch. 382, § 2; 1993, ch. 387, § l; 1993 , ch. 388, § l; 1997, ch.
323, § 2.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Date.
The 1997 amendment to this section by section 2 of chapter 323, S.L.
effective August 1, 1997.

1997 became

The 1991 amendment of subsection 3 of this section by section 6 of chapter 394,
S.L. 1991 , became effective on July 17, 1991, 90 days· after filing, pursuant to
N.D. Const., Art, IV, § 13.
The 1989 amendment of this section became effective on July 10, 1989, 90 days
after filing, pursuant to N.D . Const., Art. IV,§ 13.
The 1987 amendment of this section became effective July 21, 1987 .
Cross-References.
Applicability of provisions relating to driving under the influence, see
10-01.

§ 39-

Arrest without warrant authorized, see§ 29-06-15.
Attempt to contact parents of child taken into custody for violating this section
to explain implied consent chemical testing requirements , see§ 39- 20-01.
City's power to prohibit driving while intoxicated, see§ 40-05-02.
Implied consent law, see ch. 39-20.
Implied consent to determine alcoholic and drug content of blood, see

§ 39-20-

01.

•

O
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Licensing addiction programs, see ch. 23-17.1 .

f

~otice to e~roll in treatment program, enforcement, see§ 39-06.1 - 10.

2

Open bottle law, see§ 39-08-18 .

..7

Li

Procedure for disposition of noncriminal violations unavailable, see§ 39- 06.1- t)S.

--

~Temporary restricted license, limitation on issuance to violators, see
06 .1-11.

§ 39-

Constitutionality.
This statute provided adequate notice of proscribed conduct to defendant who was
/_ found intoxicated but unconscious behind the wheel of his parked car,..Jllld
~ therefore, this section was not constitutionally vagde as it$lied to that
defendant. State v. Schwalk, 430 N.W.2d 317 (N.D. 1988).
The application of the offense of being in actual physical control of a motor
vehicle to private property is not an unnecessary and unprotected intrusion upon
private property. Persons in their houses or curtilages are still protected from
unLawful search and seizure and from arrest without probable cause. Wiederholt v.
Director, N. D. DOT, 462 N.W.2d 445 (N.D. 1990).

1

t

Subsection (1) (a) of this section and section 39-20-07(3) are not
unconstitutionally overbroad and did not violate appellants substantive due process
rights guaranteed by the Fourteenth Amendment to the United States Constitution and
N.D. Const., Art . I, § 12. City of Fargo v. Stensland, 492 N. W.2d 591 (N.D. 1992) .
There is no constitutional right to drink and drive even if a person's bloodalcohol content does not meet or exceed the statutory blood-alcohol content limit
while operating or controlling a vehicle. City of Fargo v. Stensland, 492 N.W.2d
591 (N.D. 1992) .

1
.ftJ

"Actual Physical Control- .
-- In General.

!d__J.&~rm1~r'I'~

Jlll:).&~~~hicle within meaning of
ignition was
was in •actual

~~:--:--:~---=-~~-------;-:'~-.--:--~~-:---.
.
\Individual who sat alone in vehicle on passenger side, and started the vehicle so
.

that the heater could be used, was in •actual physical control• of the vehicle when
it lurched forward and struck a building. City of Valley City v. Berg, 394 N.W.2d
690 (N . D. 1986).
'
~. person may be in •actual physical

~

--

___... ... .

-. -----·-

-

•

·

-----

e under this section even
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·ti)
when found by the arresting officer. State v.

I
--~·.:.: .J · ...·-

.

Defendant who was found slumped over the steering wheel of his pickup, which was
parked on the side of the road with the engine running and the headlights on, was
~ in •actual physical control• of the vehicle for the purpose of this section. State
v. Schwalk, 430 N.W.2d 317 (N.D. 1988).

1

The officer had reasonable grounds to believe that the defendant was in actual
physical control of .a motor vehicle while under the influence of intoxicating
liquor, where the officer observed a vehicle on a public parking area with a person
behind the steering wheel and keys in the ignition, the officer detected a strong
odor of alcohol after arousing the defendant and noted bloodshot eyes and dilated
pupils, and the defendant was given several field sobriety tests which he performed
poorly. Buck v. North Dakota St t H
otnm'r, 42 N. W.2d 370 ·,(N.D. 1988).

i)rhe court declines to ho , as ·a matter of law, that a person ,must be observed
.i ;f!{~icle in order to be found in actual physical control of that vehicle .
. ~1,~~ggio v . North Dakota DOT
.2d
(N.D. 19
.
I

Where
icer attempting
u tire chains on a
vehicle and officer heard _
saying •all I got to do is get the chain on an
be able to get
se circumstances demonstrate defendant's attempt to f e
the vehicle fr
t
ditch in order to continue his journey and are , therefor,
evidence of hi
eal control of the vehicle. Salvaggio v. North Dakota DOT , 4J7
. W.2d 195 (N.D. 1991.
(____ ...... .
Defendant's control of a bus while it was being pushed by another vehfcl'e
constituted "driving• under this section. State v. Larson, 479 N.W.2d 472 (N.D.
1992).

--

- - Intent .
.

. ,·~e intent of the actual ph

ical control offense is to deter intoxicated
/ · tviduals from entering their vehicles and ultimately becoming a menace
;' ,,.,;; ers. Wiederholt v. Director, N.D. DOT, 462 N.W.2d 445 (N.D. 1990).
'~,;·..

.

·---~~------:::::-----_--=:::::-------......

-- On Private Property.

.....

, ,

Motorist in control of a motor vehicle located in a private open field off the
highway was properly subject to arrest for actual physical· control of a motor
vehicle while under the influence of alcohol. State v. Novak, 338 N.W . 2d 637 (N.D .
1983).
'
.

., · This section and section 39-10-01 must be construed together as a prohibition
against being in actual physical control of a vehicle while under the influence of
alcohol on private property as well as the highways. Wiederholt v .. Director, N.O.
DOT, 462 N.W. 2d 445 (N.O. 1990).
~'{) The language "elsewhere• found in subsection 2 of section 39-10-01 extended this
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section to private property. This extension included the offense of being in actual
physical control . Wiederholt v. Director, N.D. DOT, 462 N.W.2d 445 (N.D. 1990).

f

'}v.

This section applies to physical control of a vehicle on private property. Fetzer
Director, N.D. DOT, 474 N.W.2d 71 (N.D. 1991).
Administrative Proceedings.
-- Collateral Estoppel.

Administrative hearing officer ' s determination of whether an officer has
reasona.ble suspicion to stop a moving vebicle does not preclude litigation of the
issue in the related criminal proceeding. State v. Storbakken, 552 N.W.2d 78 (N.D.
1996).
'

3

-- Constitutional Protections.
constitutional protections afforded in criminal proceedings are not applicable in
administrative license suspension proceedings. Fasching v. Backes, 452 N.W.2d 324
(N.D. 1990).
Where there was no evidence to suggest that defendant's Intoxilyzer test was
improperly administered, the.results.of her Intoxilyzer test were properly admitted
into evidence at a civil administrative hearing, despite the fact that evidence was
allegedly obtained in violation of provisions of section 29-05- 20 relating to
defendant's right to an attorney. Fasching v. Backes, 452 N.W.2d 324 (N.D. 1990).

S

Admissions of Defendant.
This section did not prohibit the introduction into evidence at trial defendant's
admission that he was the driver of the vehicle where such admission was made in
response to a question asked by police officer in his attempt to obtain information
(,· for an accident report form, and the accident report form itself was not introduced
as evidence. State v. Abrahamson, 328 N.W.2d 213 (N.D. 1982 ).
Application of 1983 Amendment.
The 1983 amendment to this section does not apply to offenses committed prior to
the effective date of the amendment, July 1, 1983; therefore, even though the
sentence imposed was within the maximum range permitted by the section at the time
the offense was colimlitted, it was improper for trial court to sentence defendant
under the provisions of this section as am~nded in 1983 upon her conviction for
driving while under the influence of alcohol when the offense was conmu.tted prior
to the effective date of the 1983 amendment. State v. Good.bird, 344 N.W.2d 483

7

(N . 0. 1984).

Bond Forfeiture.

i} Under section 39-06-30 , a bond forfeiture for failing to appear for trial on a
{>charge of violating this section or an equivalent ordinance is a conviction as long
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as the forfeiture has not been vacated. City of Minot v. Mattern, 449 N.W . 2~ 560
(N.D. 1989).

Where defendant did not show up for trial on driving under influence~charge
a~"a-the munfcipai court granted the city prosecutor's motion to forfeit~bond,
defendant prevented the occurrence of the jurisdictional predicate (a municipal
'1 court trial and a determination by the municipal judge) giving rise to his right to
~secure a jury trial upon appeal (decided prior to 1987 amendments to section 40-1815 and enactment of section 40-18-15.1). City of Minot v . Mattern, 449 N.W.2d 560
(N.D. 1989).
Burden of Proof.
-- In General.
The state's burden of proof is met by showing that the defendant (1) was driving

·-:2_a motor vehicle on a public way and (2) that, while so driving, he was under the
_./influence of intoxicating liquor . State v. Salhus, 220 N.W.2d 852 (N.D . 1974 ) .
Charge.
-- Adequacy of Charge.

,J
~

traffic complaint and summon.s which listed the charged offense as:
e of an Intox·
Bevera e with a BAC at or greater
n violation
. . • c.• adequately apprised defendant that he was
being charged alternatively with violations of subsections 1 a and 1 b of this
section. City of Minot v. Bjelland, 452 N.W.2d 348 (N.D . 1990).
-- Alternative Charges.

C:..: Violations of subsections 1 a and 1 b of this section may be pleaded
.._..../alternatively.City of Minot v. Bjelland, 452 N.W.2d 348 (N.D. 1990).
-- Sufficiency of Complaint.
/

I./

Complaint charging accused •drove while under the influence of alcohol•
sufficiently charged offense under subsection (l)(b). State v . Medearis, 165 N.W.2d
688 (N.O. 1969).

Chemical Test Not Required.

_J A chemical test is not
t) N.W.2d 87 (N.D. 1983).
0

required .for a DWI conviction. State v. Shipton,
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Concentration of Alcohol.

t

The legislature has defined one variation of the crime of actual physical control
while under the influence of intoxicating liquor as the accused having a •alcohol
concentration of at least ten one-hundredths of one percent by weight at the time
of the performance of a chemical test.• Nothing in that definition shifts the
burden of proof to the accused. The prosecution must prove each element beyond a
reasonable doubt. State v. Vogel, 467 N.W.2d 86 .( N.O. 1991 ) .

'?-

_)

Costs. Assessed Against Violator.

·Where, from 1985 to 1987, county collected and retained $1,540 from DUI
violations and bond forfeitures and, in each of these cases, the county court
assessed costs against the violator but did not impose fines despite a statutorily
mandated fine for the violations, the state alleged that the money collected was
improperly designated as costs rather than fines and should have been paid into the
state treasury for the benefit of the state school fund. This action was actually
an appeal from the county court proceedings, wherein the costs were assessed, to
•correct• the alleged improper designation as costs rather than fines, and the
district court had no appellate or original jurisdiction over the county court in
such matters and the time for any ~ppeal had long since expired. State ex rel. Rayl
v . Hettinger County, 467 N.W . 2d 98 (N.D. 1991).
·
Detention.
-- Illegal.
Where defendant was given an opportunity to use the telephone, the trial court's
finding that defendant suffered actual prejudice from his illegal detention was
supported by sufficient competent evidence and was not against the manifest weight
of the evidence; the trial court did not err in dismissing the driving under the
influence charge against defendant. City of Fargo v. Thompson, 520 N.W.2d 578 (N. O.
1994).
Jeopardy.

ou~~~~i~s_t~rative proceedings for the same conduct do not constitute
double jeopardy bee
the administrative action serves the remedial goal of
protecting the public from impaired dr:ivers, and the suspension of the license is
not greatly disproportionate to the remedial goal . State v. Zimmerman, 539 N.W.2d
49 (N.O. 1995).

~

Administrative proceedings suspending drivers' licenses are civil in nature,
separate and distinct from any criminal proceedings from an arrest for violating
this section, and dismissal or acquittal of a related criminal charge is irrelevant
to the administrative proceedings. State v. Zimmerman, 539 N.W . 2d 49 (N.O. 1995 ).
A lengthy adm1nistrative suspension of a driver's license for repeated drunk
driving is remedial, and not punishment that would bar l ater criminal prosecution

7
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fbecause of double jeopardy. State v. Barth, 545 N.W.2d 162 (N.D. 1996).
Elements of Offense.

c)

Enhancement .

~ A prior conviction that enhances a sentence, but not the seriousness of the
--~ · offense, is generally not regarded as an element of the offense. City of Fargo v .
.._J Cossette, 512 N.W.2d 459 (N.D. 1994) .
Evidence.
-- In General.

i
A breathalyzer test result showing a defendant to be above the presumptive level
of intoxication is not a prerequisite to a finding that the defendant was under the
influence of intoxicating liquor; defendant's conviction for driv~ng under the
influence of an intoxicating liquor was upheld on appeal where, despite a
breathalyzer reading of 0 .07 percent of alcohol in his blood, there was other
·substantial evidence to support the conviction . State v. Engebretson, 326 N.W. 2d
12 (N.D. 1982), overruled on other grounds, St4te v. Him!fierick, 4§J N. W.2d 568
( .D. 1993).

JJ. .,. .
~

It need not be established that a defendant charged with driving under~
gf iatexi.cating l i ~ r was in a totally stuporous'condition in order to
sustain a conviction; it need only be found that the defendant drove the vehicle on
a public way and that while so driving he was under the influence of intoxicating
liquor so as not to possess that clearness of intellect and control of himself that
he would otherwise have. State v. Engebretson, 326 N.W.2d 212 (N.D. 1982),
overruled on other grounds,. State v. liimmerick 499
N.D. 1993 ).

-~nflyence

?

To support a conviction for DWI, it is not required to show that defendant was
under the influence of alcohol to such an extent that it impaired his ability to
operate a motor vehicle. State v. Halvorson, 340 N.W.2d 176 (N.D. 1983).

~ Where the court made limited use of alcohol breath test, due to a lapse in time
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and the fact that defendant consumed more alcohol during that time-period, the
evidence could not be considered prejudicial. City of Bismarck v. Preston, 374
N. W.2d 602 (N.D. 1985) .
!

A county court order suppressing evidence in a related criminal proceeding upon a
conclusion that an officer lacked probable cause to arrest was, like a dismissal or
acquittal, irrelevant to the disposition of admi nistrative proceedings ; thus, a
:)_ county court decision in a criminal proceeding on the issue of reasonable grounds
or probable cause to arrest us not res judicata in an appeal from an earlier
administrative decision. Williams v. North Dakota State Hwy. Comrn'r, 417 N.W . 2d 359
(N.D. 1987).
An alcohol breath test cannot be admitted into evidence unless it is properly
obtained, fairly administered and administered according to methods approved by the
,"],. state toxicologist by an individual certified t~ administer the test but a test is
.-J not rendered unfair because of the consumption of alcohol between the time of
·accident and the administration of the test. State v. Thomas, 420 N.W.2d 747 (N.D.

1988).

In prosecution for driving under the influence of intoxicants, erasure of the
defandant's videotaped performance of physical test did not constitute suppression
of apparent exculpatory evidence resulting in a violation of due process, where the
L,f defense attorney's affidavit did not establish that it should have been apparent to
- the prosecution that the tape was material evidence favorable to the defendant
1 prior to its erasure, notice was not given to the prosecution until the erasure was
discovered. and the defendant was found guilty in municipal court where the
videotape was part of the record upon which the court found the defendant guilty .
City of Bismarck v. Bauer, 409 N.W.2d 90 (N. D. 1987).
In a trial for driving with a blood-alcohol concentration of at least . 101, the
dmission into evidence of an on-site chemical screening test was harmless error,
where in light of two blood-alcohol tests presented to the jury, the prejudicial
ffect of the screening test was negligible . State v. Schimmel, 409 N.W.2d 335
(N,O. 1987).

~

The trial court did not abuse its discretion in permitting the state's attorney
to comment on the defendant's economic status, where the comments were in response
to defense counsel's characterization or to express his belief in the defendant's
guilt of driving under the influence of intoxicants, where the opinion was based on
the evidence regarding blood alcohol tests. State v. Schimmel, 409 N.W.2d 335 (N.o.
1987).
-- Admissibility of Blood Test.
where defendant was charged alternatively with driving upon a public highway with
a blood-alcohol concentration in violation of that specified in subdivision l(a),
and with driving upon a public highway while under influence of intoxicating liquor
in violation of subdivision l(b), evidence of results of a blood test to determine
blood-alcohol concentration was admissible to help prove defendant was driving
while under influence in violation of s ubdivision l(b) even though state cou ld not
prove test was performed within two hours of driving; however, test not performed
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within two hours after driving may not be used as evidence to convict for a
violation of driving with a prohibited blood-alcohol concentration in violation of
subdivision l(a). State v. Kimball, 361 N.W.2d 601 (N.D. 1985).
While a two-hour time frame for blood-alcohol testing is crucial for supporting a
violation of driving with a blood-alcohol concentration of at least 10 one"1 hundredths of one percent, it is not an indispensable element of driving under the
,I-influence of alcohol. State v. Pitman, 427 N.W.2d 337 (N.D. 1988).

3

Because the state toxicologist has reasons for establishing directions for sample
collection and submission for blood specimens, when there is a deviation from the
established directions, the state must establish that there were sufficient indicia
of reliability in the collection and submission of a blood sample to permit the
receipt of the results of a blood-alcohol test. State v. Nygaard, 426 N.W.2d 547
(N.D. 1988).
-- Device Used.

Although officer did not know, and did not testify, as to the particular
manufacturer of the device he used, he did know the device came from the state
r.J toxicologist's office, and he specifically identified it by serial number, which
~ { was sufficient to establish the device was an approved device, and his testimony
was adequate to establish a prima facie showing the device was an approved one. In
re Craig, 545 N.W.2d 764 {N.D. 1996).
-- Foundation for Blood Test Results.

r

~

~

7

While it is not necessary for the state to call all persons who have handled the
blood sample in order to introduce the test results, it is incumbent upon the state
to show that the sample tested is the same one originally drawn from the defendant;
because the state failed to prove that the blood sample tested was the same one
drawn from the defendant, the trial court erred in admitting the blood~alcohol test
result as evidence. State v. Reil, 409 N.W.2d 99 (N.D. 1987).
For purposes of driving under the influence and actual physical control cases,
certification by the state toxicologist that the blood testing equipment in his
laboratory is •in good working order," is not required to establish the foundation
of blood test results. Erickson v. North Dakota DOT, 507 N.W.2d 537 (N.D. 1993).
Trial court abused its discretion in impliedly suppressing the results of second
blood test and dismissing the charge without giving the state the opportunity to
establish chain of custody through means other than unavailable chemist's
testimony, which unavailability did not, in itself, justify suppression of the
results of the second blood test; the law does not require that the defendant have
the right to subpoena a chemist when that chemist's analysis is not used to show
the defendant's blood-alcohol content. State v. Zink, 519 N.W.2d 581 (N.D. 1994).

The statutorily-required foundation for the trial court's admission of
Odefendant's blood-test result under section 39-20-07 was properly established.
/state v. Asbridge, 555 N.W.2d 571 (N.D. 1996).

©
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-- Held Insufficient.
Evidence that defendant, charged with driving under the influence of intoxicating
liquor, had been involved in an accident and that a blood sample taken 1 1/2 hours
after the accident sho~ed a blood alcohol content of .121 was insufficient evidence
to convict him where there was no testimony that the defendant had consumed any ·
~ alcoholic beverage before the accident and where it was scientifically possible for
.J-the defendant to have obtained a blood-alcohol concentration of .121 during the
period of 1 1/2 hours between the accident and the blood test. State v. Kaloustian,
212 N.W.2d 843 (N.D. 1973).

J

Where the officer failed to seal the vial with one layer of tape and label the
vial with the name of the subject and the arresting officer as required by the
state toxicologist for blood sample collection and submission and no testimony was
provided by the state to verify that the blood sample tested was the sa.me blood
collected from the defendant, the trial court erred in admitting the results of the
blood-alcohol test. State v . Nygaard, 426 N.W.2d 547 (N.D. 1988).
where a police officer failed to seal and label the blood vial as required, and
failed to offer testimony to establish a chain of custody, the trial court erred in
admitting evidence of the results of the blood-alcohol test. State v. Wright, 426
N. W.2d 3 (N.D . 1988).

Where the only evidence presented at trial which revealed that the defendant's
9lood-alcohol content was above 0 .1 0% was the blood-alcohol test results, which
,/'were defective for failure to seal and label the vial, substantial prejudice
~ resulted from the admission of the blood-alcohol test results, therefore the error
was not harmless and the conviction was reversed . State v. Wright, 426 N.W.2d 3
(N.D. 1988).
Where a judgment of acquittal was based upon a lack of evidence as to a factual
element of the crime of driving under the influence, i.e., proof that defendant had
/ a blood-alcohol concentration of one tenth of one hundredth percent or more within
((?two hours .of operation or control of a vehicle, the order for dismissal was based
upon factual elements, which could not be appealed under§ 29-28-07. State v.
Meyer, 494 N.W.2d 364 ·(N.D. 1992).
-- Held Sufficient.

/

Evidence held sufficient to give arresting officer reasonable grounds to believe
that driver had been driving a vehicle in violation of this section. Moser v . North
Dakota State Hwy. Comm•r, 369 N.W.2d 650 (N.D. 1985).

'6

Where the arresting officer testified that he detected the odor of alcohol on
defendant ' s breath, observed that his pupils were dilated and his speech slurred,
and believed that defendant was under the influence of intoxicating liquor, the
proof available to the state was not insufficient as a matter of law to convict .
State v. Whitney, 377 N.W.2d 132 (N.D. 1985).

Q
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In a trial for driving while under t he influence of intoxicating liquor, the
resul ts of a breathalyzer test were not rendered inadmissible by the administering .
officer ' s use of a d i scontinued operati onal checklist, where the checklist was
currently approved by the state toxicol ogist at the time of the arrest , and was not
s ubstantively di fferen t from the form which repl aced it. City of Williston v.
Miller, 404 N.W.2d 50 (N.O. 1987).

f

J-

3
\ .
\

\I

Where the defendant failed to offer any rebutting evidence to refute the prima
facie showing that his breath test was fair and accurate , the trial court did not
err i n admitting t he certified copies of his breath alcohol test resu lts. State v .
Reil, 409 N. W.2d 99 (N.D. 1987 ).

There was sufficient evidence to support a guilty verdict on a charge of dri ving
under the influence under this section without the administration of an Intoxilyzer
test where the state provided evidence that defendant driver of motor vehicle on a
public highway lacked clearness of intellect and control, testimony of passenger
and bartender revealed defendant's heavy conswnpti on of alcohol, and officer
detected an odor of alcohol , .slurring of speech and impairment of coordination.
State v . Pollack, 462 N.W.2d 119 (N.D. 1990).
ircumstantial evidence which sati sfactorily showed that defendant drove his car
off the road only a short time before seeking help in an intoxicated condition was
sufficient to warrant DOI conviction . State v. Raulston , 475 N.W.2d 127 (N . D.
991) .
-- Intoxilyzer Test.
ASsuming that t he state coul d not prove that the defendant drove a vehicle within
wo hours of the Intoxilyzer test, results of the Intoxilyzer test would
nevertheless be admissible in a case involving a charge of driving under the
influence . .state v . Pitman, 427 N.W.2d 337 (N. D. 1988 ).

Where the defendant pled guilty to driving under the influence of alcohol; the
resu l ts of an Intoxilyzer test, regardless of when it was given, would be probative
/. of the question of whether or not he was under the ·influence of alcohol. State v.
\.f Pitman, 427 N.W. 2d 337 (N.O. 1988).
-- Physician-Patient Privilege .

1

Nurse's observation that defendant accu sed of DUI did not consume alcohol whi l e
under her care was not for the purpose of diagnosis or treatment; thus , her
testimony about that fact would not have implicated the physician-patient
privilege. State v. Miller, 530 N.W.2d 652 (N . O. 1995).
Refusal to .Take Chemical Test.

rt

In prosecution for dri ving under the influence of intoxicating liquor, evidence
regarding the fact that a chemical tes t for intoxication was refused to be taken by
the defendant was not sufficient , standing alone and by itself, to establish the
guilt of the defendant , but was a fact wh ich, ~f proven , could be considered in the

C
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\light of al~ other proven facts in deciding the question of guilt or innocence .
V, Murphy, 516 N.W . 2d 285 {N. D. 1994).

1._}state

-- Relevance of Blood Test.

(.ii,

lJI

1-

Trial court erred
taken more than two
section would allow
intoxication. State

in suppressing blood-test result, even though the test was
hours after the defendant's driving, as subdivision 1 b of this
such test to be admissible as relevant evidence of
v. Allery, 371 N.W.2d 133 {N.D. 1985 ).

Results of t he blood test administered approximately nine hours after accident
were relevant to the amount of alcohol in defendant's blood at the time of the
~ accident, and were properly admitted into evidence . State v. Miller, 530 N.W.2d 652
(N .O. 1995).
·

-- suspension of License.

1

Where a police officer observed a vehicle with jerking and weaving movements and
saw it cross over the center line four times in· a distance of about two miles, and
when he stopped the vehicle, the defendant driver had the odor of alcohol and red
bloodshot eyes, a preponderance of the evidence supported the hearing officer's
decision to suspend defendant's license . Moran v . North Dakota DOT, 543 N.W . 2d 767
{N.D, 1996).
Field Sobriety Tests.

No Miranda warning is necessary prior to field sobriety tests. Field sobriety
tests are physical and real evidence and are not protected by the Fifth Amendment
privilege against self-incrimination. State v. Thomas, 420 N.W.2d 747 {N.D. 1988).
There was no statutory authority or case law which required that it be proven
that field sobriety tests were •fairly administered• before such tests could be
admitted into evidence; where the defendant testified that his inability to perform
the field sobriety tests was due to the poor lighting, the compacted snow, the cold
and. windy weather , his weight handicap and his physical handicap, but the arresting
officer testified that the lighting, the footing and the weather conditions were
adequate, and he did not observe any physical handicaps and that he believed the
defendant's weight would not interefere with his performance of the field sobriety
tests, the field sobriety tests were properly admitted by the trial court . State v.
Thomas, 420 N.W. 2d 747 {N.D, 1988).
Where a police officer came upon an accident in which an individual inexplicably
drove his · vehicle into the ditch, noticed that the driver's breath smelled of
alcohol, his eyes were bloodshot, and his speech was slurred, the officer had
probable cause to arrest the defendant before he administered the roadside breath
test. State v. Pitman, 427 N.W . 2d 337 (N,D. 1988).

?

"Highway• Defined.

~ The term "highway• as used herein includes not only the traveled portion of a
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roadway, but the shoulder and ditch alongside the roadway as well. State v . Fuchs,
219 N.W.2d 842 (N.D. 1974); State v. Ghylin, 250 N.W . 2d 252 (N.D. 1977).
The parking lot of a private club open only to members and their guests was an
area to which the public had access for vehicular use. State v. Thomas, 420 N.W.2d
747 (N.O. 1988).

'(_;-.

·Intoxicating Liquor• Defined.
In keeping with the intent of the legislative assembly, an intoxicating liquor,
as contemplated by this section, includes any liquid which, when taken into the
body, will intoxicate. Thornton v . North Dakota State HWY , Comm'r, 399 N. W. 2d 861
(N.O. 1987).
For the purposes of this section, intoxicating liquors include almost any liquid
containing alcohol that could conceivably be consumed for the purposes of
intoxication, whether it is bee~. whiskey , cough syrup or janitor-in-a-drum.
Thornton v. North Dakota State HWY, Comm'r, 399 N.W.2d 861 (N.D. 1987).
Investigatory Stop.
'<'?
. / fvidence in the record from the administrative hearing supported the hearing
f'ficer's conclusion that police officer had reasonable grounds to investigate
P.~ i:ked vehicle and, as a result of that investigation, had reasonable ground to
b~lieve ·that occupant was in A.C~~aJ physical control of the vebicJA.. under the
'nfluence of alcohol. Borowicz v. North Dakota DOT, 529 N.W.2d 186 (N.D. 1995).
I

Although an actual violation is not required for an officer to have reasonable
and articulate suspicion to make an investigative stop, the trial court tn its
analysis required proof of a violation of the exhibition driving statute, and
therefore did not apply the appropriate legal standard, in granting motion to
suppress evidence supporting charge of driving while under the influence of
alcohol. State v. Ova, 539 N. W.2d 857 (N.O. 1995).
The evidence did not support the finding of a stop before the sheriff smelled the
odor of alcohol; therefore, the district court wrongly suppressed the evidence,
dismissing the actual physical control charge . State v. Glaesman, 545 N.W.2d 178
(N . D. 1996) .

7
</

Where officer testified that he observed defendant's pickup twice cross the fog
line, the court could have reasonably concluded that officer was a credible
witness, and that even though he incorrectly estimated the speed of defendant's
pickup or the initial distance between the two vehicles, the officer had a
reasonable and articulable suspicion for stopping defendant's vehicle. State v.
Burris, 545 N.W.2d 192 (N.O. 1996).
Jury Inst
I..n a trial under this section, the language of section 39-20-92{5>-was improper
n~luded in instructions to the jury because it has only td'""do with the judge's

I
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preliminary function of admitting evidence; it has nothing to do with the jury's
function of weighing the evidence. By telling the jury that the test results were
received in evidence when the test was fairly administered, this instruction
shifted the burden of disputing the test results to the defendant and violated his
right to due process. State v . Vogel, 467 N.W . 2d 86 (N.D. 1991).

1-

Nothing in the jury instructions told the jury that .it could weigh the
reliability of the intoxilyzer testing method and the test result in determining
defendant's intoxication. The instruction given substantially impaired the truthfinding function of the jury by shifting the burden to defendant to disprove fair
dmin.i stration of the test. This impairment was not cured by other instructions.
herefore, the instruction was prejudicial, not harmless. State v. Vogel, 467
W.2d 86 (N.D. 1991).

The general instructions given by the trial court were adequate to explain the
driving under the influence law, though no single instruction given by the trial
court ·e xplained that a chemical test cannot be used as evidence to convict the
defendant of ·driving with a blood a ohol content of at least .10 if it was given
two hours after he la
.2 358 (N.D .

Influence•.

·i
_

The expression •under the influence of intoxicating liquor• simply means having
drunk enough to disturb the action of the physical or mental faculties so that they
are no longer in their natural or normal condition; it is ·not the amount involved,
but the effect, that determines whether the person is under the influence. State v.
Hanson, 73 N. W. 2d 135 (N.D. 1955), explained, State .v. Salhus, 220 N.W.2d 852 (N.D.
1974).
The expression •under the influence of intoxicating liquor• covers not only the
well-known and easily recognized conditions of intoxication but also covers any
abnormal mental or physical condition which is the result of indulging, to any
extent, in the use of intoxicating liquor, which use tends to deprive the user of
that clearness of intellect and control of himself which he would otherwise
possess. State v. Glavkee, 138 N.W.2d 663 (N.D. 1965).

1

~ A person may be •under the influence of intoxicating liquor• within the meaning

~ ~?-t 0¥5(
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of this section, even though he is not intoxicated. St ate v . Glavkee , 138 N.W.2d
663 (N. D, 1965) .

~

When a person is so affected by intoxicating liquor as not to possess that
clearness of intellect and control of himself that he would otherwise have, he is
"under the influence of intoxicating liquor•. State v . Salhus, 220 N.W . 2d 852 (N.. D.
) - 1974 ).

\JI

While Miranda warnings may not be applicable to routine traffi c offenses where a
driver is detained no longer than is necessary for the issuance of a citation,
Miranda warnings should be given before questioning a person who is in custody or
deprived of his freedom by the authorities for a more serious offense such as
driving while intoxicated. State v. Fields, 294 N.W.2d 404 (N.D. 1980) , overruled
on other grounds, State v. Grant , 361 N.W . 2d 243 (N.O . 1985 ).

3

Municipal Ordinance.

iJ

1

In a criminal proceeding for the violation of a city ordinance prohibiting
driving while under the influence of intoxicating liquor, and where the penalty
could be imprisonment , the prosecution was subject to the rules of criminal
procedure. City of Minot v. Whitfield, 71 N.W . 2d 766 (N.D. 1955).

Since the result of the alcohol breath test had a tendency to make the existence
of any fact that was of consequence to the determination of the action more
e:'probable or less probable than it would have been without the evidence, the
-:/ evidence was relevant in a prosecution under a municipal ordinance that was
identical to the state statute governing driving while under the influence of
intoxicating liquor or controlled substances. City of Bismarck v. Preston, 374
N.W. 2d 602 (N.D . 1985).
Necessity of Test.

b
.

Under this section, to sustain a conviction for driving under the influence,
though the state must prove that the driver of a motor vehicle on a public highway
lacked the clearness of intellect and control that he would otherwise have , an
Intoxilyzer test is not necessary for conviction . State v . Pollack, 462 N.W.2d 119
(N . D. 1990),
A traffic citation alleging driving under the influence or actual physical
control charges both a per se violation as well as a general driving under the
influence violation ; consequently, the results of a blood-alcohol test are not
necessary to sustain a driving under the influence or an actual physical control
conviction. City of Fargo v . Thompson, 520 N.W.2d 578 (N.O. 1994).

1

Opi nion Testimony of Sobriety.
Opinion testimony of sobriety at a critical time is relevant in defending a .
dri ving under the influence or an actual physical control charge . City of Fargo v .
Thompson, 520 N.W.2d 578 (N.D. 1994 ) .

rJ:
f':J

a-:1 t9:;y·~
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Prior Conviction Enhancing Punishment.

-. ,,-c:;:::--:::,-r_n General •

·ffi'~re

enhancement of the penalty from a
~ght on the basis of a prior conviction
1 -it~xic~ting liquor, the prior conviction
inf rmation. State v. Edinger, 331 N.W.2d

~

s

I"\

class B to a class A misdemeanor is
for driving while under the influence
should be alleged in the ~mplaint~or
553 (N.D. 1983) .
-----

-- Not Set Out in Complaint.

3

Where the complaint against the defendant did no~ indicate a class A misdemeanor
and did not set out prior convictions, and the defendant was convicted of driving
while under the influence of intoxicating liquor (DUI), the trial court erred in
sentencing the defendant for a class A misdemeanor as a third-time offender even
though the defendant knew about both the provisions of subdivisions (3) (now
subdivision (2)) and his two prior DUI convictions. State v. Gahner, 413 N.W.2d 359
(N.D. 1987).
-- ~presentation by Counsel.

(~

,~~-&IMll/.~individual may not be sentenced to mandatory imprisonment for a second driving
offense pursuant to subdivision 4 b of this section when his first DUI
. viction resulted from an uncounseled guilty p~ea thout evidence of waiver of
/ ·.W1sel. State v. Orr, 375 N.W.'2d 1 7 ~ 1985)
I)__'\ ,

'_J

,/1./J __,__;-··

Silent record was insufficient to overcome the r e s ~ ~ ~defenl~t.-;-prior
uncounseled DUI conviction was void for enhancement purposes, and the state, in
seeking to imprison defendant as a second offender based on his earlier
presumptively void uncounseled conviction, had the burden of overcoming this
presumption, once defendant raised the issue in a pretrial proceeding by resisting
the motion to amend, by showing by parol or other evidence that defendant waived
is right to c
el. State v. Orr
o enhance the penalty of a subsequent DUI
~
there is no proof that the defendant waived his right to counsel
guilty to the earlier DUI charge. State v. Johnson, 376 N.W.2d 15.

1J

In pea ing guilty to a third DtJI or physical control offense, defendant waived
all violations of constitutional rights alleged to·have ,occurred before the guilty
plea was entered. Defendant's guilty plea, accordingly, waived the alleged
unconstitutionality of using an uncounseled guilty plea to enhance the penalty of a
subsequent DUI conviction. State v. Slapnicka, 376 N.W.2d 33 (N.D. 1985).
-- Waiver of Defects.

· ~ ~ I n prosecution where defendant was charged with class A misdemeanor for fourth
offense of driving while under the influence of alcohol (DUI) in seven-year period,
defendant's 1991 counseled guilty plea waived the alleged defects in the 1988 and

c
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1990 uncounseled guilty pleas; because of defendant's counseled guilty plea in
1991, the trial court erred in ruling that his uncounseled guilty pleas and
resulting DUI convictions in 1988 and 1990 could not be used for enhancement
State v. Keyes, 536 N.W.2d 358 (N.D. 1995).
Prior Convictions Ex Post Facto.

:i

-~here defendant had prior driving under the influence convictions before
fective date of amendment to this section, court did not err in considering, for
ntencing purposes, prior convictioning; consideration of prior convictions was
State v. Haverluk, 432 N.W.2d 871 (N.D. 1988).
t..ex_P.Qst ....facto.
-.... _..
.

-

Probable Cause.
-- In General.

J
ti
I

Where police officer's investigation at the. scene of the accident revealed.that
defendant's pickup was traveling on the wrong side of the road, defendant made no
attempt to get out of the way of the tractor-trailer he was approaching,
defendant's pickup struck the tractor-trailer abut 12 feet from the center line,
•just about on the shoulder• of the wrong side of the road, and that defendant had
an unopened can of beer in his pi~kup, this evidence, coupled with the lack of any
suggestion of another cause of th~ accident, was sufficient to warrant a man of
reasonable caution in believing that the offense of driving in violation of this
section had been committed; therefore, the officer had probable cause to direct
that defendant he arrested and tested to determine the alcohol content of his
blood. State v. Bauder, 433 N.W.2d 552 (N.D. Ct. App. 1988).
Defendant had an odor of alcohol on his breath, had bloodshot eyes, stated that
he had been drinking, and registered a •fail" on an Alco-Sensor test performed in
accordance with the state toxicologist's approved method. Those facts were
sufficient to warrant a person of reasonable caution in believing that an offense
had been or was being committed. Thus, the officer had reasonable grounds to
believe that plaintiff had been driving a vehicle in violation of this section.
Nichols v. Backes, 461 N.W.2d 113 (N.D. 1990).

Officer had reasonable grounds to believe that defendant had committed the
offense of being in actual physical control of a vehicle when he arrested him where
the officer received an anonymous tip concerning a possible drunken driver,
including a description of the driver, a description of the vehicle, the license
~nwnber of the vehicle, and the direction the vehicle was traveling upon the
'-:) highway; where shortly after initiating his search, by following weaving tire
tracks in the gravel, the officer discovered the vehicle which had been described
in the tip, and upon approaching the vehicle, the officer observed defendant passed
out in the front seat, with his feet sticking out of the driver's side door, and
also noted the smell of alcohol; and where after defendant was awakened, he
subsequently admitted to having driven the vehicle. Wiederholt v. Director, N.D.
DOT, 462 N.W.2d 445 (N.D. 1990).
~

Observations of defendant's vehicle swerving several times between the driving
lane and highway shoulder provided an articulable and reasonable suspicion of a law

~

"J-1
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( violation to make a valid stop. State v. Graven, 530 N.W.2d 328 (N.D. 1995).
Two elements -- impairment and indication of alcohol consumption -- are necessary
to establish probable cause to arrest for driving under the influence. Moran v.
)-North Dakota DOT, 543 N.W.2d 767 (N.D. 1996).

1

3

An initial consensual encounter that does not constitute a seizure may
justifiably escalate into a stop if an officer acquires a reasonable suspicion or
probable cause. State v. Gahner, 554 N.W.2d 818 (N.D. 1996).

-- Accident.

lf

f
·

Where at the scene of a serious accident, the defendant was found by a police
officer unconscious behind the wheel of a motor vehicle, and where the police
officer could immediately smell a very strong odor of an alcoholic beverage
present, and found unopened cans of beer in a carton on the passenger-side
floorboard of the car, and empty beer cans of a different brand outside, there was
ample evidence of probable cause to believe that the defendant was under the
influence of alcohol. Wilhelmi v. Director of DOT, 498 N.W.2d 150 (N.D. 1993).
-- Traffic Violation.

5

Traffic violation by itself constituted a sufficient reason for officer to stop
vehicle driven by defendant, who had exceeded the speed limit by traveling at 40
miles per hour in a 30 miles per hour zone. State v. Storbakken, 552 N.W.2d 78
(N.D, 1996).
Procedures for Mental Health Hearings.

Procedures established for mental health hearings by chapter 25-03.1, do not
(_ apply to prosecutions under this chapter. State v. Chapin, 429 N.W.2d 16 (N.D, Ct.
( App . 19 8 8 ) .
Purpose.
-- In General.

{

~ rpose of thi
tatute is to deter persons who have been drinking from
at,~emptin to
erate their motor vehicles, even for a short distance to test their
. >dr;lving ab l' y. State v. Ghyl~O N.W.2~ 252 (N.D. 1977_).

J,.- ';['he

intent of the legislature in enacting this section i"-s~...
c~e...a""r-. The purpose of
t.~.:e legislation is to keep individuals who are under the deleterious effects of
.a'.!cohol off the road. Thornton v. North Dakota State Hwy. Comm'r, 399 N.W.2d 861
, . ' D. 1987) .

The Legislative Assembly's authorization of both criminal and administrative
roceedings upon the arrest of a motorist for driving while under the influence of
ntoxicating liquor indicates an intention to permit some issues to be litigated
·twice, thus rendering the doctrine of res judicata inapplicable. Williams v. North

©
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Dakota State Hwy . Comm'r, 417 N. W.2d 359 (N.D. 1987).
-- Titles 5 and 19.

i]
I

The purposes of Title 5 and Title 19 of the North Dakota Century Code are clearly
different than the intention of the legislative assembly in enacting this section.
Thornton v. North Dakota State Hwy. Comm'r, 399 N.W.2d 861 (N.D . 1987 ) . ·
Refusal of Blood Alcohol Content Test.

J-

3

If a driver violates this section, and refuses to submit to a test to determine
his blood alcohol content , his driver's license can be revoked under section 39-2004. Fetzer v. Director, N. D. DOT, 474 N. W.2d 71 (N.D . 1991).
Subsection (2) of section 39-20-04 lists the criteria to be met if a driver who
pleads guilty to criminal charges is not to be subject to administrative revocation
of his license for refusing a test. These criteria require that the driver not
request an administrative hearing and t hat the driver , within 25 days after
issuance of a temporary operator's permit, both plead guilty to violating this
section and notify the department of the plea. Fetzer v . Director, N.D. DOT, 474
N.W . 2d 71 (N.D . 1991).
Reliability of Chemical Test.
The reliability of a chemical test is normally considered twice in a trial , once
by the court for its competence as evidence, and again by the jury for its weight
as evidence. Jury instructions should reflect this functional difference consistent
with the constitutional burden on the prosecution to prove the test results as an
element of the offense charged. State v. Vogel, 467 N.W . 2d 86 (N.D. 1991) .

lf
I

~Fora case discussing the legislative history of;..~his section, see State v .
) vogel, 467 N.W. 2d 86 (N . D. 1991) .
Right to Attorney.
-- In General.

~

Defendant did not have a right to a court-appointed attorney for his arrest,
booking. and testing at the police station, events that· all took place before his
initial court appearance. North Dakota DOT v. DuPaul, 487 N. W.2d 593 (N.D . 1992) .
-- Indigency.
When arrested for driving under the influence and before consent to alcohol
testing, an accused does have a limited and personal right to contact and to
consult an attorney of his choice , unless that consultation unreasonably interferes
with testing. Indigency does not enlarge this limited right; it does not obligate
the arresting officer to find an attorney for the accused. North Dakota DOT v .
DuPaul, 487 N.W . 2d 593 (N. D. 1992).

7
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-- Length of Time.
Where defendant argued that if a test can reasonably be performed in ten minutes,
there is no reason why an arrestee would not have one hour and fifty minutes to
consult with an attorney; it is not appropriate to measure the reasonableness of an
accused's opportunity to contact an attorney ·by the maximum amount of time that the
police may have to administer the most useful test to prove a licensee's
intoxication. Boyce v. Backes, 488 N.W.2d 45 (N.D. 1992).
Sentencing.
The punishments set forth in subdivision 4 a are mandatory minimum penalties and
because a . first-time offender is guilty of a class B misdemeanor under subsection.
2, he may be punished in accordance with the punishments specified for a class B
misdemeanor in section 12.1-32-01(6) -- up to a $500 fine, 30 days' imprisonment,
)._or both; thus, the trial court was not limited to sentencing the defendant to pay a
. fine of $250 and to undergo an addiction evaluation. State v. Nelson, 417 N.W.2d
814 (N . D. 1987).

3
LJ
J

A defendant who is convicted of driving while under the influence of alcohol may
be required to undergo medical treatment, but the defendant must be ordered by the
trial court directly, and not indirectly, to undergo treatment. State v. Nelson,
417 N,W.2d 814 (N.D. 1987).
In sentencing a first time offender convicted of driving under the influence of
intoxicating liquor, the trial court erred where it, in effect, delegated its
authority to sentence defendant to the addiction evaluator by requiring defendant
to •follow the treatment prescribed by the addiction evaluator• in violation of
N.D.Crim.P., Rule 32(e). State v. Nelson, 417 N.W. 2d 814 (N.D. 1987).

Where a defendant pled guilty to driving while under the influence of
~ntoxicating liquor, the trial court improperly delegated its judicial authority in
~ sentencing him to obey all requirements of the addiction evaluator as a condition
of probation. State v. Chapin, 429 N.W.2d 16 (N.D. Ct. App. 1988).
Sleeping in Vehicle.
The court concluded that the hearing officer did not err as a matter of law in
de:termining that the arresting officer had reasonable grounds to believe that
/_ d~endant was in actual physical control while unde: the influence in violation of
~ th1s section where the officer observed a man sleeping in an illegally parked
v~hicle on a city street in the early morning hours, with a key in the ignition,
apd where the well-known signs and scents of intoxication pervaded and he performed
poorly on field sobriety tests. Wolf v. North Dakota Hwy. Comm'r, 458 N.W.2d 327
(N.D. 1990) .
.

,..-

~

·

.

. ·--.-- """"~...C..._,..."-_.,,,.,

Defendant was properly subject to arrest for actual physical control of vehicle
w~i le under the influence of alcohol ·where defendant was found sleeping in his
vehicle, which was parked in a restaurant parking lot, the ignition keys were
w'.ithin easy reach in his coat pocket, and officer saw indicia of intoxication when
~~ awakened defendant. City of Fargo v. Theusch, 462 N.W.2d 162 (N.D. 1990).

, 3 -::z.--· 0 5-" 1r
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Submission of Prior Convictions

A~

Where defendant stipulates to prior convictions when charged under the
) enhancement provisions of this section, the submission of evidence of defendant's
I prior convictions to a jury constitutes prejudicial and reversible error . State v.
Saul, 434 N.W.2d 572 (N . D. 1989).
ression of Evidence.
Although deputy failed to administer Miranda warnings to defendant, only
testimonial evidence gathered during the custodial i nterrogation should have been
"""'\ suppressed; deputy ' s observations of defendant's physical c ondition and her
.),-performance during physical tests, as well as her blood test result, should not
have been suppressed . State v . Fasching, 453 N.W.2d 761 (N.D. 1990) .
Test Method .
-- Approved Procedures .

3

The operating procedure on the back side of an Alco-Sensor device i s merely an
additional approved method that warrants consideration of Alco-Sensor test results .
Thus, the operating procedure on the back side of the Alco-Sensor device was
irrelevant in a case in which law enforcement officer's testimony showed that in
administering Alco-Sensor test, he followed the approved method prescribed by the
state toxicologist . Nichols v . Backes, 461 N.W . 2d 113 (N.D. 1990).

L./
r

Where officer's testimony established that he performed Alco-Sensor test
according to the method approved by the state toxicologist, the hearing officer did
not err in consideri~g the results of the Alco-Sensor test in determining whether
the officer had reasonable grounds to believe that defendant had been driving a
vehicle in violation of this section. Nichols v. Backes, 461 N, W,2d 113_ (N.D.
1990) .

Fair administration of an intoxilyzer test may be established by showing it was
,,.PE:rformed according to the state toxicologist's approved method, fair
__5; administration of the test requires the operator to scrupulously follow the
approved method, but scrupulous is not equated with hypertechnical. In re Craig,
545 N. W.2d 764 (N.D. 1996) .
-- Nonalcohol Disinfectant.
The state toxicologist ' s directive to use a nonalcohol disinfectant goes to the
scientific accuracy and reliability of the blood test, Glaspey v. Backes , 462
~ N. W. 2d 635 (N . D. 1990 ) .

l..

Since the state toxicologist directs the use of •aqueous solutions of .. • . ...
providone iodine• or any •nonalcoholic, nonvolatile skin disinfectant,• where
~ technici an who took b lood test candidly acknowledged that she did not know if the
( providone iodine swab she us ed contained an aqueous solution of that chemical or if

~
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it contained alcohol, the -defendant's conviction would be reversed. Glaspey v.
Backes,
462 N.W . 2d 635 - (N.D. 1990).
\
-- Written Information.
A post-text correction of the written information on Form 106-I was not such a
deviation from the state toxicologist's approved method as to invalidate the
"1 intoxilyzer test. ·Heinrich v. North Dakota State Hwy. comm•n, 449 N.W.2d 587 (N,D.
19s9>.

r

Time of Test.

3

This section requires a chemical test to be given within two hours of driving if
the test is to be used to establish the •per se• offense of driving or being in
actual physical control of a vehicle with a blood alcohol concentration of 0 .1 0%
or more. Wolf v. North Dakota Hwy. Comm•r, 458 N.W . 2d 327 (N,D, 1990).
Two-Hour Time Limit .
The two-hour time limit contained in this section is merely a partial description
of one of the prohibited acts constituting a violation and has nothing to do with
admissibility of chemical test results. City of Grand Forks v. Soli, 479 N.W.2d 872
(N . D. 1992).

~

Admissibility of
does not condition
~erformance within
vi prescribed in this
1992),

chemical test results is governed by section 39-20-07, which
admissibility of a chemical test result upon ~he test's
two hours of an arrested person's driving of a motor vehicle as
section. City of Grand Forks v. Soli, 479 N.W.2d 872 (N.D.

The two-hour provision is a restriction on the prosecution of the per se offense
in subdivision a of subsection ·1, but does not affect prosecution under subdivision
/Ab for driving while under the influence of intoxicating liquor. City of Grand Forks
~ v. Risser, 512 N.W . 2d 462 (N.O. 1994).
•under the Influence of Intoxicating Liquor•.
A person is •under the influence of intoxicating liquor• if that individual has
imbibed any liquid containing alcohol which intoxicates or impairs his ability to
function adequately while operating a vehicle. Thornton v. North Dakota State Hwy.
· Comm'r, 399 N.W.2d 861 (N.D. 1987).

7

a-.~~

!

""""-·,, .in subsection (1) (a),
al h
ol
, but
is not the
de?inition
; subsection
a crime to drive or
~,- _::1...
p~~s1ca control of any vehicle while under the influence of intoxicating liquor,
"
~~ a defendant may be convicted of DOI if the state proves beyond a reasonable
doubt that the defendant was driving a vehicle upon a public highway while under
the influence of intoxicating liquor so as not to possess the clearness of
intellect and control of himself that he would otherwise have. State v. Miller, 530

f'iJ ~ t( ·-
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~
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.

N.W.2d 652 (N.D. 1995).

(;]) (

What Constitutes a "Motor Vehicle".

Driver of an automobile which was found "high-centered", with its front wheels on
the road and its back wheels in a ditch, was still a •motor vehicle" within the
:)..meaning of section 39-01-01(38), even though at the time incapable of movement, and
the person physically in control of it could properly be convicted under this
section. State v. Schuler, 243 N.W.2d 367 (N.D. 1976).
Collateral References.
Automobiles +332.
~7A Am, Jur. 2d, Automobiles and Highway Traffic, § 296 et seq.
~. 61A C.J.S, Motor Vehicles,

§

625(1) et seq.

Admissibility, in vehicle accident case, of evidence of opposing party's
~intoxication where litigant's pleading failed to allege such fact, 26 A.L.R.2d 359.
(/ Reckless driving, driving while intoxicated as, where driving while intoxicated
·ois made a separate offense, 52 A.L.R.2d 1337.

o.i

What is •motor vehicle• within statutes making it offense to drive while
[intoxicated, 66 A.L.R.2d 1146.

Jury trial: right to trial by jury in criminal prosecution for driving while
/Ointoxicated or similar offense, 16 A.L.R.3d 1373.
Drugs, driving under the influence of, or when addicted to use of, as criminal
17 A.L.R.3d 815.

I{ offense,

Private property: application, to operation of motor vehicle on private property,
/ )-of legislation making drunken driving a criminal offense, 29 A.L.R.3d 938.
Blood test, admissibility in criminal case of blood alcohol test where blood was
{3taken from unconscious driver, 72 A.L. R. 3d 325. · .
·
Warrantless arrest, what amounts to violation of drunken driving statute in
/rfofficer's •presence• or "view• so as to permit warrantless arrest, 74 A.L.R.3d
I 1138.
~Admissibility of hospital record relating to intoxication or sobriety of patient,

. ~r'00
/

. I(,,

l:>

A.L.R.3d 456.

Loa;,

tfC_

,....

7

cJ

1

What constitutes driving, operating, or being in control of motor vehicle for
purposes of driving while into<'icated statute or ordinance, 93 A.L.R.3d 7.

@
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Validity of routine roadblocks by state or local police for purpose of discovery
driving violation, 37 A. L. R.4th 10.

I'of vehicular or

~ ~with
..
validity, construction, and application of statutes directly proscribing driving
blood-alcohol level in excess of established percentage, 54 A.L.R.4th 149.
. Horizontal
3.' 1129.

r

~

gaze nystagmus test: use in impaired driving prosecution, 60 A.L.R.4th

Vehicular accident, passengers• liability to vehicular victim for harm caused by
intoxicated motor vehicle driver, 64 A.L.R.4th 272,

-~ Driving while intoxicated: •choice of evils" defense that driving was necessary
..)to protect life or property, 64 A.L.R.4th 298.

·!'J' Cough medicine
·-J

as "intoxicating liquor• under DUI statute, 65 A;L.R.4th 1238.

Operation of bicycle as within drunk driving statute, 73 A.L.R.4th 1139.

(;/ Operation of mopeds and motorized recreational two-, three-, and four-wheeled
()Vehicles as within scope of driving while intoxicated statutes, 32 A.L . R.Sth 659.

q,.

Intoxication of automobile drive~ as basis for awarding punitive damages,

33

A . L . R . 5th 3 0 3 .

{

, L.t!!~-.Re.views . ..

Criminal Law -- Accusatory Stage of Proceedings -- Custody Test Requires Miranda
Warnings after DWI Arrest, 57 N.D. L. Rev. 673 (1981) .

lh
/ L'

Toward a Coordinated Judicial View of the Accuracy of Breath Testing Devices, 59
N.D. L. Rev. 329 (1983 ) .
/"')
The Admission of Chemical Test Refusals After State v . Neville : Drunk Drivers ·
,~cannot Take the Fifth, 59 N.O. L. Rev. 349 (1983).

;
F3

The Constitutional Dimensions of Discovery in DWI Cases, 59 N.D. L. Rev. 369
(1983).
the Drinker from Driving: Suggested Civil Approaches, 59 N.D.

s:

~·::,crinlJ.-i:1a·l...~a~. .-- · R~gh.t:·:-~.o Co~sel -- ·A' ..D · en . t_' Prior. on.c ouns
.•. emeanor
~nyic;i9ns May No_t · ~ :"tJ~~q:;:to.~:.EnJi~nce · i>unishmerrt •Pursu-a~t
or.th - Dakot·a' s DUI
; i
I

· -atu:te,

63

N.D. L. -~Rev.-

30>~·~!.1:J~~~h--------------~---------

/ _.;1

{~

Summary of significant decisions rendered by the North Dakota Supreme Court in
_989 relati~g to driving while intoxicated, 65 N.D. L. Rev. 566 (1989).

1
Q
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Summary of significant decisions rendered by the North Dakota Supreme Court in
1989 relating to sentencing, 65 N.D . L. Rev. 587 (1989).
Summary of the 1991 North Dakota Supreme Court dec~sions on Driving Under the
Influence , 68 N.O. L. Rev. 777 (1992).

Criminal Procedure -- Due Process : Towards More Effective Law Enforcement -Utilization of Collective Knowledge to Sustain a Reasonable Suspicion Inquiry, 71
N.O . L. Rev. 797 (1995) .
Automobiles -- Refusals of Test, Admissibility: North Dakota's Privilege Against
Self-Incrimination as Applied to a Refusal to Submi t to a Blood Alcohol Test, 71
N.D. L. Rev. 821 (1995).
Summary of North Dakota Supreme Court decisions on Criminal Law, 72 N.D. L. Rev.
790 (1996).

Summary of North Dakota Supreme Court decisions on Double Jeopardy, 72 N.O. L.
Rev. 797 (1996).
,.·'
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[31

555 N.W.2d 791
Supreme Court of North Dakota.

Criminal Law
~ Necessity of requests

STATE of North Dakota, Plaintiff andAppellee,

Defendant m~ request or object to jury
instructions to preserve matter for appeal.

v.

Benjamin C. HUBER, Defendant and Appellant.
Crimin.al No. 960099. I

Nov. 13, 1996.
Criminal Law

Defendant was convicted in the District Court, Mercer
County, South Central Judicial District, James M. Vukelic,
1., of driving under influence of alcohol (DUI). Defendant
appealed. The Supreme Court, Sandstrom, J., held that: (1)
DUI and being in "actual physical control" (APC) of vehicle
while under influence of alcohol are separate offenses; (2)
APC is lesser jnclpdecf offense ofDUI, ovemiling Schuh, 496
N. W.2d 41j (3) jury instruction on APC was warranted due to
dispute as to dtiw ofyehjcle; arui (4) instructions improperly
permitted juzy to roovict defendant of DUI eyen if it found
that defendant had only committed AfC.

._ Failure to instruct in general

,Pefendant charged with driving under influenc~
of alcohol (DUI) preserved for .appeal his
objection to amendment of jiti:Y ins1ructions
to include "actual physical control" (APC) of
vehicle by objecting, prior to jury selection, io ·
inclusion of APC in instructions. NDCC 39--080 l; subd.,l.

[SJ

CriminaILaw

Reversed and remanded.

._ Different Offenses in Same Transaction
Statute may contain more than one separate
offense.

West Headnotes (22)
Criminal Law
~

Construction and Effect of Charge as a
Whole

~

.,. Construction and Effect of Charge as a
Whole
Criminal Law

t- Instructions in general
If: as a whole,juryinstruction is erroneous, relates
to central subject in case, and affects substantial
right of accused, Supreme Court will reverse for
that error.

..,. Traffic offenses
Q)JTQ and
being in actual physical control (APC) ofvehio+e
while under influence ·are different offenses,
.despite appearing in same statute. NDCC 39--0si
01. subd 1.
.
.•

2 Cases that cite tlris headnote
CriminaI Law

CriminalLaw

Jaooni 1roder iDfim;nce of alcohol

Supreme Court reviews jury instructions as
whole, and determines whether they correctly and
adequately inform jury of applicable Jaw.

2 Cases that cite tlris headnote

Criminal Law
t- Failure to instruct in general

[7J

Statutes

.·,

.,_ Effect and consequences

Under roles of statutory construction, statutes·are
construed to avoid absurd and ludicrous results.

· I Cases that cite this headno.te

@Indictment and Information
..,.. Different Offense Included in Offense
Chargoo
.
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State v. Huber, 555 N.W.2d 791 (1996)
Offense is lesser included one ofanother only if,
in order to commit greater offense, it is necessary
to commit lesser. NDCC 12.'1--01--04, subd. 15.

[9}

Statutes
.-. Policy and pwpose of act

Person who is driving motor vehicle is necessarily
in "actual physical control" (APC) of vehicle.
NDCC 39--08-01, subd. I.

@

Statutes
..,. Meaning of Language

PJUPose ofstatute proln'biting persons from being
in actual physical control (A:PC) of vehicle while
under influence of alcohol is to deter inruviduals
who have been drinking intoxicating liquor
from getting into vehicles, except as passengers.
NDCC 39--08-01, subd. I.

Statutes
<>- Context and related clauses

In defining statutozy tenns, words must be given
their plain, ordinary, and commonly understood
meaning, and consideration should be given to
·o ~ sense of statutozy words, context in
which they arc used, and purpose which prompted
their enactment

l Cases that cite this headnote

[15]

~ Automobiles

"Driving'' requires that vehicle be in motion

in order for offense of drunk driving to be
committed. NDCC 39--08-01, subd. I.

Automobiles
.,_ Driving while intoxicated
Being in "actual physical control" . (APC)_gf
vehicle while under influence ofalcohol typically
means having existing or present bodily restra.in.t,
directjni jnflµence. domination. or regulation of
8_!!Y vehicle. NDCC 39-08..01, subd. 1.

(121

A;j') Criminal Law

~

B,..criminal

Law
.,. Motor vehicle offense charges

Automobiles
.,.. Driving while intoxicated

Automobiles
f. Driving while intoxicated

P.2 sD

+- Reasonable or rational basis
Generally, courts should give instruction on
lesser inch1ded offense if evidence would permit
jury rationally to find defendant guilty of lesser
offense and acquit him of greater.

Jury instruction on lesser included offense of
being in actual physical control (A:PC) of vehicle
while under influence of alcohol was warranted,
in prosecution for driving under influence of
alcohol (DUI), where there was ruspute as to
whether defendant, who was sitting behind wheel
with engine running when deputy approached,
was driving·.vehicle. NDCC 39--08--01, subd. 1.

Term "physical control," as used in statute
proln'biting persons from being in actual physical
control of vehicle while w:ider influence of
alcohol, is more comprehensive than either
"drive" or"operate." NDCC 39--08-01, subd. 1.

{13]

Indictment and Information
$o- Different Offense Included in Offense
Charged

Being in acrual physical control (APC) ofyehicle
while under influence ofalcohol is lesser included
offense of driving under jnflpencc; of alcohol
JDUn· ovemtling Schuh, 496 N.W.2d 41. NDCC
12 )--01--04. subd. 151 39--08--01, subd. 1.

t- Driving while intoxicated

Gj

Automobiles
.,.. Driving while intoxicated

(18]

Indictment and Informadon

-- 5(
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+- Different Offense Included in Offense

....

Jtµy instructions which permit defendant who
only committed lesser offense to be convicted
of greater offense and receive consequences of
greater offense are not hannless error.

Charged
Defendant is not deprived of Sixth Amendment
right to notice of charges against him when
jury convicts him of lesser offense which
was included, though not specifically stated, in
information. U.S.C.A. Const.Amend. 6.

Attorneys and Law Firms
{19J

Criminal Law
0- Several counts or offenses
Crim!nal Law
... Manner of aniving at verdict

In guiding jury in its transition :from considering
. charged offense to considering lesser included
offense, proper instruction requires acquittal o.f
offense charged before consideration of lesser
included offenses; only after jury has confronted
and unanimously completed difficult task of
deciding guilt or inn~ence of accused as to
charged offense should jury consider lesser
included offenses.

{20J

Criminal Law
. . Conviction of lesser or included offenses

*792 Larry W. Quast, State's Attorney, Stanton, for plaintiff'
and appellee.
Michael Ray Hoffman, Bismarck. for defendant and
appellant.
Opinion
SANDSTROM, Justice.
A jury convicted Benjamin Huber of driving under the
influence of alcohol (DUI), a class B misdemeanor. On
appeal, Huber claims the district court erred in allowing
the State
to aµ1end the"}ury instructions to include "actual
..
/
physical control" (APC). We reverse arid remand for a new
trial because the instructions permitted the jury to convict of
DUI even if it found the defendant had only committed the
lesser included offense of APC.

Defendant can be convicted ofoffense charged or
of lesser included offense, but not both.

*793 I
On the evening of August 4, 1995, a Mercer County Deputy
Sheriffresponded to a dispatcher call reporting a "suspicious"

{21J

CriminalLaw

.,. Sufficiency in general
Crlmlnal Law
.,.. Grade or degree of offense; lesser-included
offenses
Instructions that permitted jury to convict
defendant of driving under influence of alcohol
(DUI) even if it found that defendant had only
committed lesser -included offense of being in
actual physical control (APC) of vehicle while
· under influence of alcohol were reversible CITor.
NDCC 39--08--01, subd. l. ·

[22]

Criminal Law
._ Grade or degree of offense; lesser-included
offenses

vehicle on County Road 21. Upon miving at the location, the
officer observed a black: pickup off to the side of the road.
He saw the vehicle move forward but could not positively
identify the driver at that time. Two other persons were
present at the scene-one standing outside the vehicle and the
other seated in the passenger's seat. The person behind the
wheel and the person outside the vehicle were arguing.
As the officer approached the vehicle, he identified the person
behind the wheel as Hl,lber. Huber was sitting in the driver's
seat with the vehicle running. The other two people said one
of them had been driving and Huber had slid behind the
wheel when the driver stepped out of the vehicle. The officer
conducted a number of field sobriety tests and placed Huber
under arrest for driving under the influence ofalcohol.
On the morning of trial, prior to jury selection, the State
requested the jury instruction on "essential el~ents of the
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offense" be amended to include the phrase "or was in
actual physical control of" a motor vehicle. The court's
proposed instruction included only the term "operate" a motor
vehicle. Over Huber's objection, the district court amended
the instruction. The jury was instructed that "[t]he prosecution
satisfies its burden ofproofonly if the evidence shows beyond
a reasonable doubt ... Huber[ ] did operate or was in actual
physical control of a motor vehicle...." The State did not
amend the complaint, nor did the court amend the verdict
forms to include a possible verdict of guilty of APC.

the instructions to preserve the matter for appeal Azure
at 656. Failure to object to a jury instruction, when given
opportunity to do so during trial, waives the right to challenge
the instruction on appeal. State v. Trosen, 541 N.W.2d 735,
740 (N.D.1996); see also State v. Barnes, 551 N.W.2d 279,
281-82 (N.D.1996) ("[i]fthe defendant does not request an
instruction or object to the omission ofan instruction, we will
not reverse unless the failure to give the instJ:uction constitutes
obvious error").
*794 B

The district court had jurisdiction under N.D. Const. Art. VI,
§ 8, andN.D.C.C. § 27--05--06(1). The appeal from the district
court was filed in a timely manner under N.D.R.App.P. 4(b).
This Court has jurisdiction under N.D. Const Art. VI, § 6,
N.D.C.C. § 29--01-12, and N.D.C.C. § 29-28--06.

{41 The State contends Huber acquiesced in the instruction
on APC by submitting a proposed instruction on APC,
and he cannot object to the instruction on appeal. In this
case, however, Huber objected prior to jury selection to
the inclusion of APC in the jury instructions. The district
JI
court ~ted the State's request to include APC, Only after
the court's ruling on the State's request did Huber agree to
{11
{2] Huber claims the jury instruction was reversible submit a proposed instruction on APC. We conclude Huber
eiror because DUI and APC are different offenses, and it is
adequately objected to the instruction on APC.
possible.to commit APC without committing DUI. Because
the additional instruction added a different offense, Huber
The State contends there was no ell'Or because APC is, in fact,
DUI under Noith Dakota law.
argues the late amendment of the instruction ~judiced his
substantial rights. We evaluate this case by first det.ennining
15] {6] Under N.D.C.C. § 39-08--01(1):
whether the district court erred in amending the instruction
and, if so, whether the error was harmless. State v. Marshall,
"[a] person may not drive or be in actual physical control
531 N.W.2d 284 (N.D.1995); see also State v. Sievers, 543
of any vehicle upon a highway or upon public or private
N. W.2d 491 (ND.1996) (applying harmless error $ndard to
areas to which the public has a right ofaccess for vehicular
jury instruction). "We review jury instructions as a whole, and
use in this state ifany of the following apply:
determine whether they correctly and adequately inform the
jury of the applicable law." Marshall at 287 (citing State v.
a. That person has an alcohol concentration of at least ten
.A...'PfJ!'e, 525N.W.2d 654,658 (N.D.1994)). "If: as a whole, an
one-hundredths of one percen~ by weight at the time
instruction is erroneous, relates to a central subject in the case,
of the perfomi.ance of a chemical test within two hours
and affects a substantial right of the accused, we will reverse
after the driving or being in actual physical control of a
for that error." Marshall.
vehicle.

A
{3]

" 'The purpose of jury instructions is to apprise the
jury of the state of the law.' " State v. Murphy, 521
N.W.2d 254,256 (N.D.1995) (quoting State v. Murphy, 516
N.W.2d 285, 286 (N.D.1994)). "Taken as a whole, the jury
instructions 'must correctly and adequately inform the jury
of the applicable law and must not mislead or confuse the
jury.'" State v. Schneider. 550 N.W.2d 405,407 (N.D.1996)
(quoting City of Minot v. Rubbelke, 456 N.W.2d 511, 513
(N.D.1990)). N.D.RCrim.P. 30 allows any party to request
jury instructions. The defendant must request or object to

b. That person is under the influence of intoxicating
liquor."
The State argues the amended ms
· true
.
ti· on did not add a new
or different offense because both APC and DUI appear in the
same statute. A statute may contain more than one separate
offense. See, e.g., State v. Yance, 537 N. W.2d 545 (N.D.1995)
("sexual act" and "sexual contact" are different offenses
despite appearing in the $aIDe statute). Despite appearing in
the same statute, DUI and APC are different offenses. See,
e.g., State v. Schuh. 496 N.W.2d 41 (N.D.1993).

p,,s1--~ 51
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"Driving" is an element of DUI. N.D.C.C. § 39-08-01.
N.D.C.C. Ch. 39-08 does not define "drive." The State
argues the definition of "drive" under N.D.C.C. § 39-06.202( I 0) should apply. Generally, "(w]henever the meaning of
a word or phrase is defined in any statute, such definition
is applicable to the same word or phrase wherever it occurs
in the same or subsequent statutes, except when a contrary
intentionplainlyappears."N.D.C.C. § 1-01-09;NorthemXRay Co., Inc. v. State, 542 N.W.2d 733 (N.D.1996).
Under N.D.C.C. § 39-06.2--02(10), "drive" is defined as
"drive, operate, or be in physical control ofa motor vehicle.;,
Under this definition, being in "physical co_ntrol" constitutes
"driving" and APC would be the same offense as DUI.·But
the definition of"drive" relied on by the State is in N.D.C.C.
Ch. 39-06.2, the chapter on commercial drivers' licenses, and
is limited to "[a]s used in this chapter, unless the context
or subject matter otherwise requires." N.D.C.C. § 39-06.202. DUI and APC appear in N.D.C.C. Ch. 39-08. As we
have held. "driving is an element required in DUI, bufnot
APC." City of Fargo v. Schwagei 544 N.W.2d 873, 875
(N.D.1996). I
Under the rules of statutory ·construction, statutes are
construed ''to avoid absurd and ludicrous
State
v. Erickson, 534 N.W.2d 804, 807 (N.D.1995). If the
definition of "drive" included both "operating" and being ~
"physical control," there would be no distinction between
DUI and APC. They are, ·in tact, distinguishable. "The use
of the word 'or•· b~een DUI and APC in the statute
indicates that the Legislature intended to establish two
distinct offenses." State v. Jacobson, 338 N.W.2d 648, 650 .
(N.D. 1983). "The execution or imposition of sentence under
[N.D.C.C. § 39-08--0IJ may not be suspended or deferred" ·
for a DUI violation. N.D.C.C. § 39-08--01(4Xe). Sentence
may, however, be suspended for an APC violation. N.D.C.C.
§ 39-08--01(4XeXI).
{7]

resuns."

Because APC and DUI are different offenses, "drive"
cannot mean "physical control." We reject application of the
definition of "drive" under N.D.C.C. § 39-06.2-02(10) to
DUI. DUI and APC are different offenses.

*195 D
Alternatively, the State argues APC is a lesser included
offense of DUI.

P-1 ~? - 5""i .

Under N.!:>.C.C. § 12.1-01-04(15), an "[iJncluded offense"
me8Il3 an offense:
"a. Which is established by proofof the same or less than all
the facts required to establish commission ofthe offense
charged;

b. Which consists of criminal facilitation of or an attempt
or solicitation to commit the offense charged; or
c. Which differed from the·offeme charged only in that
it constitutes a less serious harm or risk of hmn to the
same person, property, or public interest, or because
a lesser degree of culpability suffices to establish its
commission."
(8) " 'An offense is a lesser included one of another only
if, in order to commit the greater offense, it is necessary to

commit the lesser.' "Jacobson at 650 (quoting 21 Am.Jur.2d.
Criminal Law, § 269 (1981)). The difference between DUI

and APC is DUI contains the element of "driving" and APC
contains the element of"actual physical control." N.D.C.C. §
39-08-0 I. While it is possible to be in actual physical control
without driving, it is not possible to drive without. being in
actual physical control
I
{91 {10] {11] In defining statutory terms, "w~rds must
be given their plain. ordinary and commonly understood
meaning, and consideration should be given to the ordinary
sense ofstatutory words, the context in which they are used,
and the purpose which prompted their enactment." City of
West Fargo v. Maring. 458 N.W.2d 318, 320 (N.D.1990).
"(D]riving requires that the vehicle be in motion in order !or
the offense of drunk driving to be committed." 93 ALR3d §
3[aJ. APC typically means "having existing or present bodily .
restraint, directing influence, domination, or regulation ofany
vehicle." 93 ALR3d § 2(aJ.

{12]
{13]
"The term 'physical control' is more
comprehensive than either 'drive' or 'operate.' " State v.
Starfield, 481 N. W.2d 834, 83 6 (Minn.1992). It encompasses
.a wider range of conduct than DUI. 93 ALR3d § 2 [aJ; see,
e.g., State v. SchwaJJc, 430 N.W.2d 317 (N.D.1988) (finding
an APC violation where the person was asleep at the wheel);
Salvaggi~ v. North Dakota Dep't of Transp., 477 N. W.2d
195 (N.D.19.91) (person may commit APC violation without
being observed in the vehicle). A person who is driving a
motor vehicle would necessarily be in actual physical control.

..
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"apply to offenses committed prior to the effective date of the
amendment, July 1, 1983"). The 1983 Legislature amended
2
N.D.C.C. § 39-08-01 to include a minimum mandatory
[14] APC differs from DUI in that "it constitutes a less sentence for DUI and allowing for suspension of sentence
for APC. N.D.C.C. § 39-08-01(4)(e){l). We have recognized
serious harm or risk of hann to the same person, property,
the
legally significant difference between the possibility of
or public interest" N.D.C.C. § 12.1-01-04(15). "(T]he real
suspending sentence and a mandatory minimum sentence.
purpose of the [APC) statute is to deter individuals who
See
N.D.RCrim.P. ll(bX2) (the court must inform the·
have been drinlcing intoxicating liquor from getting into their
defendant
of "the mandatory minimum punishment, if any,
vehicles, except as passengers." State v. Ghylin, 250 N. W.2d
252, 255 (N.D.1977)'; Wiederholt v. Director, N.D. Dep't of and the maximum posSI'ble punishment"); State v. Hamann,
262 N.W.2d 495, 501 (N.D.1978) (the court must advise
Transp., 462 N.W.2d 445 (N.D.1990). When an intoxicated
of maximum sentence, any mandatory minimum
defendant
person chooses to drive, the APC statute " 'enable[s] the
sentence, but not the minimum possible sentence); State v.
drunken driver to be apprehended before he strikes.' "
Olson,
544 N.W.2d 144, 147 (N.D.1996) (waiver .in defects
Sta,field at 837 (quoting State v. Webb, 18 Ariz. 8, 274 P.2d
uncounseled guilty plea cannot be assumed when
in
previous
338,339 {1954)).
the record did not disclose in subsequent intervening case
The APC statute is a "preventive measure intended to deter
defendant had been advised of mandatory minimllm and was
the dnmken driver." Ghylin. "One who has been drinking
being charged with second offense); State v. Schweitzer, S l 0
intoxicating liquor should not be encouraged to test his
N.W.2d 612, 615 (N.D.1994) (failure to advise defendant
driving ability on the highway, even for a short distance~
of mandatory minimum sentence ·before accepting guilty
where his life and the lives of others hang in the b~ce."
plea was reversible error). The penalties are now different;
Ghylin. If the intoxicated person is intent on driving and has
therefore, APC is a lesser offense of DUI.
the keys to the vehicle, the person becomes "a source of
A,PC is a lesser included offense of DUI. See City of
danger to [himself], to others, or to property." Sta,jield at
Montesano
Y. Wells, 19 Wash.App. 529, 902 P.2d 1266, 1268
837. APC statutes allow the arrest ofsuch persons before the
(Div.
2
1995)
("being in physical control of a motor vehicle
danger arises.
[ ] is a lesser included offense of driving a vehicle while
intoxicated" under Washington law (emphasis omitted)). To
3
the extent this decision is inconsistent with Schuh, Schuh is
ovezruled.
The term lesser included offense has been used both in
the sense of lesser penalties and in the sense of fewer
elements. See, e.g., Jacobson at 650 (under previous law:
"the Legislatme has provided the same criminal penalty for
either offense, and on that basis" APC is not a lesser included
offense of DUI); and *796 State v. Clinkscales, 536 N.W.2d
661 (N.D.1995) (distingwshing Class B felony robbery from
Cla,ss C felony robbery by the existence of additional &ctoal
element of willful possession of dangerous weapon). Both the
criminal rules and the criminal code use the term "included"
offense rather than "lesser included" offense. See N.D.C.C. §
12.1~1-04(15); and N.D.R.Crim.P. 3l{c).

4

[16)
[17] "Generally, courts should give an instruction
on a lesser included offense if 'the evidence would permit
a jury rationally !O find [the defendant) guilty of the lesser
offense and acquit him of the greater.' " State v. McDonell
550 N.W.2d .62, 63 (N.D.1996) (quoting State v. Tweed.
491 N.W.2d 412, 414 (N.D.1992)). In this case, there was
a dispute as to who was driving the vehicle. Two witnesses
testified Huber was not driving, and the deputy sheriff
testified he was. There is no dispute Huber was seated
[1SJ In Jacobson. we said "APC does not qualify as a behind the wheel with the engine running when the deputy
lesser offense" of DUI because the statute provided the
approached. The evidence would have. permitted the jury to
"same criminal penalty for either offense." Jacobson at 650.
rationally find the defendant not guilty of DUI, but guilty
At the time of Jacobson's offense, the penalties for DUI
of APC. Instruction on the lesser included offense was
and APC were the same. See N.D.C.C. § 39-08-01 (prior
appropriate.
to 1983 amendment); State v. Goodbird. 344 N.W.2d 483,
· 486 (N.D.1984) (concluding the 1983 amendments do not

{?t

s-v ·- *

.
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Under such an instruction. the jury could have found all
the elements of APC and convicted Huber of DUI even if
the jury would not have found the defendant guilty of DUI
Because APC is a lesser included offense of DUI, Huber was
under a correct instruction. It is not possible to determine
on notice ofa posSJble APC instruction and the State was not
whether the jury convicted }Juber ofAPC or DUI. Under the
required to amend the complaint
Fourteenth Amendment, the State must prove every element
[18} Under the Sixth Amendment, a defendant has the right of the offense beyond a reasonable doubt State v. Sheldon,
301 N.W.2d 604, 612 (N.D.1980), cert. d_enied sub nom.
" 'to be informed of the nature and cause of the accusation.'
Sheldon
v. North Dakota, 450 U.S. 1002, 101 S.Ct 1711,
" Schwagel at 874 (citing Fareita v. California, 422 U.S.
68 L.Ed.2d 204 (1981). In this case, Huber could have been
806, 818, 95 S.Ct 2525, 2532, 45 L.Ed.2d 562 (1975)).
convicted
of DUI and subjected to the minimum ~datozy
"Conviction upon a charge not.made would be a sheer denial
sentence
even
ifthe jwy had found only the elements o_f APC
of due process." Delonge v. Oregon. 299 U.S. 353, 362, 57
had been proven by the State.
S.Ct 255, 259, 81 L.Ed. 278 (1937). However "a defendant
is not deprived of his Sixth Amendment right to notice of
[19} [20] [21} Although instructing the jury on a lesser
the charges against him when a jury convicts him of a lesser
included offense would not have been error, the district co~
offense which was included, though not spe~cally stated,
should have made clear to the jury the distinction between
in the information." State v. Stoppleworth, 442 N.W.2d 415,
APC and DUI and given the jury correct verdict forms and
417 (N.D.1989).
correct instructions on dehberating 2 when a lesser included
"Quite, simply, an offense charged in an Informati9n
offense is a posstbility. See State v. Steinmetz, 552 N.W.2d
inherently notifies the defendant that he or she may have
358, 362 (N.D.1996) (recognizing the respoOS!bility ofa trial
to defend against lesser included offenses; no additional or
court to accurately instruct the jury on the applicable law).
specific language as to the lesser inclnded offense is necessary
A defendant can be convicted of the offense charged or of
to put the defendant on "797 notice." Vance at 548. Under
a lesser included offense, but not both. State v. Davis, 546
N.D.R.Crim.P. 3l(c), ''ft]he defendant may be found guilty
N.W.2d 30 (Minn.App.1996). The verdict forms should have
of an offense necessarily included in the offense charge or of
been amen.ded to allow a conviction of either DUI or APC
an attempt to commit either the offense charged or an offense
or an acquittal of both. The district court erred in failing to
necessarily included therein if the attempt is an offense."
properly instruct the jury and to provide proper verdict forms.
5

The complaint notified Huber of the DUI charge and all lesser
included offenses. See Stoppleworth. Even if the jmy found
all the elements of APC were proven, conviction of APC
without amending the complaint would not be a denial of due
process.

E
The jury instructions were amended to inclnde APC as an
alternative to "opera~" a motor vehicle. The district court
.instructed the juiy "that to drive as defined in North Dakota
means to drive, operate or be in physical control of a motor
vehicle." The jury was instructed to return a guilty verdict if
it found Huber had either "operated" the vehicle or had been
in "actual physical control" of the vehicle. The verdict forms
allowed the jury to find Huber guilty of DUI or not guilty
of DUL The forms were not amended to allow conviction of
APC.

m
(22) Having conclnded the district court erred in its
instructions, including its verdict forms, we further conclude
instructions which permit a defendant who only committed a
lesser offense to be convicted of a greater offense and receive
the consequences of the greater offense are not harmless error.
State v. Trotter, 524 N.W.2d 601 (N.D.1994) (error which
does not affect the substantial rights of the defendant must
be disregarded as hannless); State v. Demery, 331 N.W.2d 7
(N.D.1983) ("In deciding whether or not error is harmful, we
will examine the entire record and evaluate the error ~ the
context of the circumstances in which it was made to see ifit
had a significant impact on the jury's verdict").
Because the instruction could have had a significant impact
on the jury's verdict, the iDstruction affected the substantial
rights of Huber and therefore was not harmless error.

()1,55 - 5·7
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oflaw. The judgment ofconviction is reversed and remanded
for a new trial.

IV

Failure of the district court to properly distinguish between
APC and DUI in its *798 instruction and failure to amend
the juzy verdict forms violated Huber's right to due process

VANDE WALLE, C.J., and NEUMANN, MARING and

MESCHKE, JJ., concur.

Footnotes

I

2

Sclrwagel involved a violation of Pargo Municipal Code Section 8--0310 and not ND.C.C. § 39-08--01. However, the language of
the ordinance closely parallels the DUI statute.
We have adopted the "acquittal first" instruction "to guide a jury in its transition from considering the charged offense to considering
lesser included offenses." State v. Daulton, S18 N.W.2d 719, 720 (N.D.1994). The proper instruction "requires an acquittal oftbe
offense charged before consideration of lesser-included offenses." Daulton at 722. "Only after it has confronted and unanimously
completed the difficult ta.s.k of deciding the guilt or imlocence of the accused as to the charged offense should the jury consider lesser
iJlcluded offenses." Daulton at 723.
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State v. Wallace, 116 Idaho 930 (1989)

te2 P.2d 53· .. - . ... .. ...

In determining whether word or phrase may be
inse1ted by district court into order, pursuant
to rule permitting direction of clerical mistakes
in orders at any time, proper inquiry for court
is whether clerical error has in fact occurred.
Criminal Ruic 36.

116 Idaho 930
Coutt of Appeals of Idaho.
STATE of Idaho, Plaintiff-Respondent,
v.

Dennis WALLACE, Defendant-AppeJlant.
No. 17845.

I

Nov. 2, 1989.

131

Sentencing and Punishment
,.~ Ora l and Written Pronouncements

Defendant moved to "correct" an "illegal" sentence, claiming
that first written order of commitment which did not indicate
sentence was determinate created indeterminate sentence and
that second order of commitment fo l lowing revocation of his
probation could not make sentence determinate. The District
Court, Fifth Judicial District, Twin Falls County, Daniel
Meehl, J., de nied the motion, and defendant appealed. The
Court of Appeals held that: (I) although written judgment
is presumably correct statement of judgment pronounced
.in open court, and for that reason is ordinarU,x, treated, as
4xpression of j udgment itself, the legal sentence consists ~
o.!l,wo.rds "pronounced in open court by judge; (2~ ~order of commitment in criminal case does not accurately
"';'.epresent court's oral sentence pronouncement that constitutes
j udgment, it is manifestly proper to correct error pursuant to
rule permitting correction of clerical mistakes in ordersJt
nny time so that written expression is consistent wjth official
oral pronouncement; and (3) written sentence was properly
conformed to oral pronouncement of"determinate" sentence,
allhough initial written order of commitment did not indicate
iJiether sentence was determi nate, and such action did not
abridge any substantive right enjoyed by defendant.

-

.

Affirmed.

Sentencing and Punishment
,,.. Conflict in Record

If .order of commitment in criminal case does
pot accurately represent court's oral sentence
pronouncement that const1ruies Judgment, It rs
manifestl y proper to correct error pursuant to
r~rle pem1itting correction of clerical mistakes in
orders at any time, so that written expression
·is consistent with official oral pronouncement.
Criminal Ruic 36.
7 Cases that cite this headnote
Sentencing and Punishment
,,.., Conflict in Record

[-orrection of written order of;:.oRffllirrneol iu
·criminal case to reflect court's oral sentence
,pronouncement that constitutes Judgment may
be made pncsuarit rule pern,ittioe cor~ecrioA gf
clerical mistakes in judgments at any time where
s'Gttic,ent information appears in other parts of
· ·r~cord, or 10. official records kept at time of
proceeding, to show that a mistake, clerical in
nature, has been made. Crim inal Rule 36.

Criminal Law
,"' Amendment or Correction

Ru le authorizing correction of clerical mistakes in
orders at any time permits dist rict court 10 insert
om itted word or phrase into order. Criminal Rule
36.

(21

6 Cases that cite this headnote

(0,, .

West Headnotes (7)

111

Although written j udgment is presuma~J.y correct
s. t~ment of judgment pronounced in open court,
~nd-for that reason .is ordinarily treate as
expression·of judgment itself, the legal sentence
consists of words pronounced in open court by
judge, rather than words appearing in written
order of commitment.

3 Cases that cite this headnote

Criminal Law
·= Amendment or Correction

r;

I

I
;

: ' '· '

::::,..---Criminal Law
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78Z°P.2d 53 --- - - -- - -·- --- ···--- · -- --:

_________·-------- -

.. ...

·. ,- Conclusiveness of Certificate.

1

Transcript certified by reporter shall be deemed
prima facie correct statement of testimony taken
and
proceedings had. LC.* 1-1105.
0

,.

Sentencing and Punishment
,:,,, Resolution of Confl ict in Record

Written sentence was properly conformed to

jral pronouncement of "determinate" sentence,
although initial written order of commit1i1ent did

fut indicate whether sentence was determinate,
and such action did not abridge any substantive
~ight enjoyed by defendant; court concluded after
reviewing court minutes and court rep~rter's
verbatim notes that originally imposed sentence
detenninate, and defendant did not overcome
.·,,was
-'-_;_;_:-----+;.;.:.;;_;;~~..:;;.=.:..:~:.:=:....
·~resumption of correctness of o!ficial repf rte r's
lranscript. Criminal· Rule 36; l:C. § I-I I05.

Attorneys and Law Firms
**54 *93 J Dennis Wallace, prose.

Jim Jones, Atty. Gen., Jack B. Haycock, Deputy Atty. Gen.,
for plaintiff-respondent.
Opinion

PERCURIAM.
Dennis Wallace appeals from a district court order denying
his I.C.R. 35 motion fo r correction of an "illegal" sentence.
The principal issue on appeal is whether the omission of the
word "determinate" from the original order of commitment
constitutes a derical error correctable at any time. A
secondary issue is whether the "lenity doctrine" requires
modification of the detem1inate sentence to an indeten11inate
sentence. For the following reasons. we affirm.
The perti nent facts are as follows. In 1984, Dennis Wallace
pied guilty to a charge of grand theft by embezzlement
in Twin Falls County. The district judge orally imposed
a fourteen-year determinate sentence on October 9, 1984.
However, on October IO an order of commitment was signed
and entered in the district cou11, reciting:

. ... _,_ .

IT IS THE SENTENCE OF THIS COURT
that the defendant be committed to the

Idaho State Board of Corrections for a
period not to exceed fourteen ( 14) years, the
precise period of time to be determined by
other authorities according to law.
The court retained jurisdiction for I80 days while Wallace
was incarcerated. The court then released Wal lace on
probation, suspending the balance of the sentence. During
this probationary period Wallace committed other crimes to
which he pied guilty. As a result, in January, 1986, Wallace's
probation was revoked and the district court ordered Wallace
to serve the remainder of the fourteen-year "determinate"
sentence. Wallace then filed a motion for reconsideration of
this sentence under I.C.R. 35, asking the court to "reduce" the
determinate sentence to an indeterminate one. After a hearing
where Wallace testified about his progress and activities in
prison, the court denied the motion. No appeal was taken from
that order.
Later, Wallace fi led another motion under !.C.R. 35, this time
to "correct" an "illegal" sentence. He argued that the first
written order of commitment had created an indeterminate
sentence and that the second orde r of commitment-following
revocation of his probation-could not make the sentence
"determinate." However, after reviewing the court minutes
and court reporte r's verbatim notes, the district court
concluded that the sentence-as originally imposed-was to
be fourteen years determinate. In reference to whether the
sentence was determinate or indeterminate the district court
explained its conclusion:
What the court had to do, to resolve the
conflict, was to go back to my original
sentencing, and in the transcript of that
proceeding, which I had my court reporter
prepare, it indicates that the sentence was
a determinate sentence, and the statement
in the original order, October IO, written
order, was a typographical **55 *932
error and did not adequately state what
my order said. The second order is in
compliance with what my order from the
bench indicates.
Accordingly, the district court denied Wallace's motion
to correct an illegal sentence because the court minutes
and court repo rter's verbatim notes reflected that the
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The transcript in any case certified by the reporter shall be
deemed prima facie a correct statement of the testimony taken
and the proceedings had. J.C. § 1-1105; Slate v. Salazar.
111 121 Under I.C.R. 36, "[c]lerical mistakes in judgments, 95 Idaho 305, 507 P.2d 1137 (1973); Staie v. Ruddel{, 97
Idaho 436, 546 P.2d 39 1 ( 1976). Therefore, Wallace must
[or] orders ... arising from oversight or omission may be
overcome
the presumption of correctness of the official
con-ected by the court at any time ...." Pursuant to this nile the
reporter's transcript to prevail on his motion to correct an
district court may properly insert an omitted word or phrase
illegal sentence. Wallace has not met his burden to rebut the
into an order. Therefore, the proper inquiry for the district
presumption. Therefore, the district court properly corrected
court is whether a clerical error has in fact occurred. United
the order of conviction.
Stales v. Dickie. 752 F.2d 1398 (9th Cir.1985) (construing
counterpart federal rule).
Our view concerning the legal effect of the orally pronounced
131 141 151 Although a written judgment is presumably a sentence is consistent with prior Idaho decisions dealing with
correct statement of the judgment pronounced in open court,
ambiguous oral pronouncements. In those cases, the appellate
courts have remanded to the trial j udges for clarification
and for that reason is ordinarily treated as an expression of
the judgment itself, the principle remains that the only legally
of their sente nces, rather than simply giving effect to the
cognizable sentence in a criminal case is the "actual oral
judgments as written. S1ate v. Phillips. 99 Ida ho 354, 581
pronouncement in the presence of the defenda~ t." Uni led
P.2d 1173 ( 1978); State v. Hoffinan. I08 Idaho 720, 70 I P.2d
Stales v. Bergmann. 836 F.2d 1220, 1221 (9th Cir.1988)
668 (Ct.App.1985) (remanded); State v. Ho/Jinan. 11 1 Idaho
quoting Uni1ed Stales v. Munoz-Dela Rosa. 495 F.2d 253,
966. 729 P.2d 441 (Ct. App.1986) (appeal after remand).
256 (9th Cir.1974). The legal sentence consists of the words
Compare State v. Greemweig. I02 Idaho 794, 641 P.2d
340 (Ct.App.1982) (holding that if oral sentence is not
pronounced in open court by the judge, not the words
ambiguous but is legally defective, effect may be given to a
appearing in the written order of commitment. United Stales
written judgment which corrects the defect). Here, the orally
v. Bergmann. supra. If an order of commitment does not
pronounced
sentence was neither ambiguous nor legally
accurately represent the court's oral sentence pronouncement
defective. At the sentencing hearing, the district judge clearly
that constitutes the judgment, it is manifestly proper to
pronounced a fourteen-year detenninate sentence. He said:
correct the error under Rule 36 so the written expression is
"
I'm going to give you 14 years in the penitentiary, I'll make
consistent with that judgment. United State~· v. Dickie. supra ;
that a detenninate sentence, that means that you will not be
Johnson v. Mabry. 602 F.2d 167 (8th Cir. 1979). See genera{/y
eligible for parole, ...." By eventually confonning the written
3 C. WRIGHT, FEDERAL PRACTICE & PROCEDURE:
sentence to the oral pronouncement, the judge did not abridge
CRIMINAL 2D § 6 11 ( J982). The correction may be made
any
substantive right enjoyed by Wallace.
where sufficient information appears in other parts of the
record, or in official reco rds kept at the time of the proceeding,
**56 *933 We have considered the other arguments made
to show that a mistake, clerical in nature, has been made.
by Wallace and find them to be without merit. Accordingly,
S1a1e v. Stormoen. I03 Idaho 83, 645 P 2d 317 ( 1982);
we affirm the district court's order denying the motion to
State v. Store.v. 109 Idaho 993, 712 P 2d 694 (Ct.App.1 985);
"correct" the fourteen-year dete rminate sentence.
Robinson v. S1a1e. 407 So.2d I 038 (Fla.App.Div. 1981 ).
word "determinate" was omitted from the first order of
commitment.

Parallel C itations
161 171 The question is whether the official records of the
court accurately reflected the judge's oral pronouncement.
782 P.2d 53
© 2012 Thomson Reuters. No claim to original U.S. Government Works.
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144 Idaho 875, 172 P.3d 1150
Court of Appeals of Idaho.
STATE of Idaho, Plaintiff-Respondent,
V.

Troy Alton ALLEN, Defendant-Appellant.
No. 33677.
Nov. 30, 2007.
Background: Defendant whose probation on withheld judgment was revoked for probation
violations appealed from sentence imposed by the Fourth Judicial District Court, Ada County,
Deborah A. Bail, J., on grounds the judge failed to give him credit for all the time served prior to
judgment of conviction.

Holding: The Court of Appeals, Lansing, J., held that defendant was entitled to credit for periods of
prejudgment incarceration.
Vacated and remanded.

West Headnotes

W~

KeyQte Citing References for this tteadnote

>c,·350H Sentencing and Punishment
:- 3501-:!Y Sufficiency and Construction of Sentence Imposed
"-'·'350H\l(Q_l Credits
.,350Hkll56 Prior Confinement
· ,n;3_5_0Hk!_160 k. Presentence Confinement.
,,~0

The credit due a criminal defendant against sentence given for any periods of incarceration that
were served before entry of judgment includes time served on arrests for probation violations.
West's I.C.A..__§_§_18-309, 19-2603.

W~

KeyCite Citing References for this Headnote

<,;,·350H Sentencing and Punishment
,:.c,;3SOHXII Reconsideration and Modification of Sentence
;::,350HXI(rnl Grounds and Considerations
;;. ,350Hk2254 k. Illegal Sentence.
A claim that prejudgment incarceration was not properly credited is a claim that the sentence is
illegal, which may be corrected at any time. Criminal Rule 35.
(.JJ ~ KeyCite Citing References for this Headnote
~~,,J50H Sentencing and Punishment
;,:c:-J~OHV Sufficiency and Construction of Sentence Imposed
:,~,,J_S_OHV(D) Credits
<.>,350Hk1156 Prior Confinement
<::so350Hkll,60 k. Presentence Confinement.
Defendant whose prison sentence was commuted to jail time was entitled tp credit for all time
served prior to entry of judgment, including incarceration for probation violations, even though
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trial court issued amended judgment stating that its intent at sentencing hearing was not to credit
defendant for prior jail time; trial court failed to make any express mention of credit for periods of
prejudgment incarceration at sentencing hearing, and error in oral imposition of sentencing could not
be corrected by written amended judgment. West's LC.A. §§ 18-309, 19-2601(1).

~ i1. KeyCite Citing

References for this Headnote

r.;,350H Sentencing and Punishment
;:::-:,,350HV Sufficiency and Construction of Sentence Imposed
,~.;-;-,3SOHV(C) Construction
.;.,,,3SOHV(C)2 Punishment
<>•350Hkll37 Conflict in Record
<,,J50Hkll39 k. Oral and Written Pronouncements.
The only legally cognizable sentence in a criminal case is the actual oral pronouncement in the
presence of the defendant; the legal sentence consists of the words pronounced in open court by the
judge, not the words appearing in the written order of commitment.

[5.J

i1 K§yCite Citing References for this Headnote

-v,.,350H Sentencing and Punishment
,>,350HXII Reconsideration and Modification of Sentence
<,a350HXII(B) Grounds and Considerations
;·" 350Hk2252 k. Technical, Formal or Arithmetical Error.
A clerical error in typing a written judgment that directly conflicts with an orally pronounced
sentence can be corrected by the trial court at any time, but the criminal rule permitting correction of
such errors is not a vehicle for the vindication of the court's unexpressed sentencing expectations, or
for the correction of errors made by the court itself. Criminal Rule 36.

**1151 Bujak Law, P.L.L.C., Nampa, for appellant. John T. Bujak argued.
Hon. Lawrence G. Wasden, Attorney General; Jessica M. Lorello, Deputy Attorney General, Boise, for
respondent. Jessica M. Lorello argued.
LANSING, Judge.
*876 This is an appeal of the district court's denial of Troy Alton Allen's motion for additional
credit for prejudgment incarceration.

I.
BACKGROUND

In 2002, Allen pleaded guilty to driving under the influence. The district court withheld judgment
pursuant to Idaho Code § 19-2601(3) and therefore pronounced no sentence of incarceration but
placed Allen on probation. On three occasions, Allen was found in violation of terms of his
probation. In the first two instances, the district court continued probation with the imposition of
additional terms. On the third set of violations, the district court elected to revoke probation, enter
a judgment of conviction, commute the sentence pursuant to J.C.§ 19-2601(1), and confine Allen in
the county jail for nine months. At this sentencing hearing, no express mention was made of credit
for Allen's periods of prejudgment incarceration, but the written judgment that followed credited
Allen with seventy-seven days that Allen had previously been jailed in relation to this charge.
Shortly thereafter, Allen filed a motion for correction of the sentence, requesting additional credit
for time served. In that document, Allen claimed that he had been incarcerated for two hundred and
twenty days on arrests for probation violations that occurred during the period of withheld
judgment and that the seventy-seven days credited by the court encompassed only the incarceration
for the most recent probation violation. Allen asserted that pursuant to State v. Albertson, 135
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Idaho 723, 23 P.3d 797 (Ct.App.2001), he was entitled to credit for all the time served before
the court entered judgment and commuted the sentence.
The State did not oppose Allen's motion nor contend that he had miscalculated the credit due. The
district court declined to allow additional credit, however. Instead, the court issued an amended
judgment that stated, in part:
Pursuant to LC. § 18-309 and State v. Albertson, 135 Idaho 723, 23 P.3d 797 (Ct.App.2001), the
following language is inserted to reflect the court's true intent in the imposition of the sentence
imposed on July 17, 2006:
In addition to any time you may have al ready served, pursuant to Idaho Code § 18-309, as a
result of this criminal charge, I hereby sentence you to a commuted term of nine (9) months less
seventy-seven (77) days and I ess all credit due since your incarceration on July 17th, 2006, for a
release date of January 25th, 2007. *877 **1152 This amendment is made pursuant to the
Court's authority under Idaho Criminal Rule 36 since the previous judgment omitted the
introductory phrase specified in State v. Albertson, supra.
Allen appeals. FNl
fNl. Execution of Allen's sentence was stayed pending this appeal by order of the Idaho
Supreme Court.

II.
ANALYSIS

ill~ L2J ~ When a criminal defendant is sentenced to a period of confinement, credit against
the sentence must be given for any periods of Incarceration that were served before entry of
judgment, save for time served solely as a condition of probation. LC. §§ 18-309, 19-2603;
Albertson, 135 Idaho at 725. 23 P.3d at 799. The credit to which a defendant will be entitled includes
time served on arrests for probation violations, as asserted by Allen here. State v. Covert, 143
Idaho 169, 170, 139 P.3d 771, 772 (Ct.App.2006); State v. Lively, 131 Idaho 279, 954 P.2d 1075
(Ct.App.1998). A claim that prejudgment incarceration was not properly credited is a claim that the
sentence is illegal which, under Idaho Criminal Rule 35, may be corrected at any time. See State v.
Rodriguez, 119 Idaho 895,897,811 P.2d 505,507 (Ct.App.1991).
In Albertson, this Court held that such credit for time previously served must be allowed when a
sentence is commuted to jail time under LC. § 19-2601(1). In that case the defendant was
sentenced to a prison term, but the sentence was suspended and he was placed on probation. Later,
his probation was revoked and the district court commuted the sentence to one year In the county
jail. The district court denied a subsequent motion requesting additional credit for incarceration that
had occurred before the commutation order. The district court denied the motion, explaining that
when it commuted the sentence it intended that the defendant would serve one year in county jail
with credit for only eleven days on the most recent probation violation arrest, although that intent
was not expressed at the sentencing hearing. This Court declined to give effect to the district court's
after-the-fact statement of its intent. We said:
We recognize that when the district court accepted the parties' stipulation for commutation, it
subjectively intended that Albertson would serve a full year in county jail, and the court felt that
this sentence modification, allowing the defendant to be incarcerated in the county jail with work
release privileges rather than serving his sentence in the state penitentiary, was an exercise of
leniency which was, in effect, a substitute for credit for time already served. However, the
provisions of I.C. § 18-309 are mandatory and do not confer upon the trial court discretion to
disallow credit on a sentence. There was no express waiver by Albertson of his right to credit
under§_ 18-309 as a part of the parties' stipulation. Therefore, we cannot uphold the district court's
disallowance of credit on Albertson's commuted sentence for time previously served both before
and after his judgment of conviction.
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Albertson, 135 Idaho at 726. 23 P.3d at 800 (footnote omitted). In a special concurrence, Judge
Schwartzman wrote:
I concur in the opinion of this Court. I write only to suggest that a district judge may properly
sentence a defendant in like circumstances to serve a full year on a "commuted" sentence as
follows: In addition to whatever time you may have already served, pursuant to I.C. § 18-309, as a
result of this criminal charge, I hereby sentence you to a commuted term of 365 days or one year in
the county jail.

i11.11 i1

ill
The district court here denied Allen's motion for additional credit by entering an
amended judgment adopting the suggested language of Judge Schwartzman's special concurrence to
reflect what the court described as its true intent at sentencing. This was impermissible, however,
because the sentence in the amended judgment does not comport with the sentence pronounced
upon Allen at the sentencing hearing. Under Idaho*878 **1153 law, "the only legally cognizable
sentence in a criminal case is the 'actual oral pronouncement In the presence of the defendant.' The
legal sentence consists of the words pronounced in open court by the judge, not the words appearing
in the written order of commitment." State v. Wallace, 116 Idaho 930, 932, 782 P.2d 53, 55
LCt.w__Q_,_1989) (quoting United States v. Bergmann, 836 F.2d 1220, 1221 (9th Cir.1988)). See also
State_v. Dreier, 139 Idaho 246, 254, 76 P.3d 990, 998 (Ct.App.2003). Here, once sentence was orally
pronounced on Allen, it was, as a matter of law, subject to the credit for time previously served in jail
for the same offense pursuant to I.C. § 18-309. As we held in Albertson, this credit must be given
effect, notwithstanding a trial court's contrary intent if that intent was not expressed at the
sentencing hearing. Perhaps the language suggested by Judge Schwartzman in his Albertson
concurrence would be effective to accomplish a district court's intent if that language were used in
initially pronouncing the sentence. Once sentence has been pronounced without mention of
prejudgment incarceration, however, the court may not Increase that sentence by issuing a
subsequent judgment or amended judgment that withholds credit mandated b y ~ 18-309.

~] i1_

Allen's motion for additional credit for time served recited that it was brought pursuant to
ldahQ Criminal Rule 36, which authorizes trial courts to correct clerical mistakes in judgments or
orders, and the district court's amended judgment also referenced Rule 36 as the source of the
court's authority to alter the description of the sentence. We conclude, however, that Rule 36 does
not provide a vehicle by which a trial court may amend a sentence to give effect to the court's
previously unstated intent that alters the sentence. FN 2 In State v. Phillips, 99 Idaho 354, 355. 581
P.2d 1173, 1174 (1978), our Supreme Court held that I.C.R. 36 does not apply to judicial errors
involving the exercise of discretion, as the rule "permits correction of clerical errors but not judicial
errors." See also State v. Griffith, 140 Idaho 616, 618. 97 P.3d 483, 485 (Ct.App.2004). A clerical
error in typing a written judgment that directly conflicts with an orally pronounced sentence can be
corrected by the trial court at any time under !.C.R. 36, State v. Stormoen, 103 Idaho 83, 84,_645
P.2d 317, 318 {1982); Wallace. 116 Idaho at 932, 782 P.2d at 55. but Rule 36 Is not "a vehicle for
the vindication of the court's unexpressed sentencing expectations, or for the correction of errors
made by the court itself." United States v. Robinson, 368 F.3d 653. 656 (6th Cir.2004). See also
United States v. Penna, 319 F.3d 509, 513 (9th Cir.2003); United States v. Werber, 51 F.3d 342,
347-48 (2d Cir.1995); United States v. Daddino, 5 F.3d 262, 264-65 (7th Clr.1993). FN 3 We therefore
are constrained to hold that the district court had no authority to enter the amended judgment that
substantively altered Allen's sentence, and it is of no effect.
FN2. Idaho Criminal Rule 36 provides:
Clerical mistakes in judgments, orders or other parts of the record and errors in the
record arising from oversight or omission may be corrected by the court at any ti me
and a~er such notice, if any, as the court orders.
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FN3. Formerly, Federal Rule of Criminal Procedure was Identical to our I.C.R. 36. Effective
December 1, 2002, the federal rule was amended to provide: "Clerical Error. After giving
any notice it considers appropriate, the court may at any time correct a clerical error In a
judgment, order, or other part of the record, or correct an error in the record arising from
oversight or omission." The advisory committee notes advise, however, that the changes
"are intended to be stylistic only."

It follows that Allen's original sentence, as pronounced at his sentencing hearing and set forth in
the original judgment of conviction, remains in effect, and by operation of law credit against this
sentence Is allowed for any periods of prejudgment Incarceration to which Allen is entitled under J.C.
§ 18-309. The amended judgment Is vacated and this matter is remanded to the trial court for
determination of the credit for prejudgment Incarceration to be applied against the sentence.
Chief Judge PERRY and Judge GUTIERREZ concur.

Idaho App.,2007.
State v. Allen
144 Idaho 875, 172 P.3d 1150
END OF DOCUMENT
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State v. Moore, 148 Idaho 887 (2010)

-------- - - - ----- - ·------·--·----------- -- -231 P.3d 532
CONCLUSION
In regard to Case l'jQ 354861 we conclude that the district
court erred in admitting the state's Exhibit 4 because the
copy of the judgment of conviction was not certified.
Accordingly, '.ie vacate the judgment of copyjctjon and
remand, As guidance in the event there is a new triali we
also conclude that the court did not err in finding that the
judgment of conviction was not constitutionally invalid,
nor in deciding that the North Dakota statute was
substantially conforming to the Idaho DUI statute such
that it could be used to enhance the DUI charge at issue.
Pertaining to Case No_ 36033 1 while we conclude that the

district court did not err in denying Moore's motion to
dismiss on speedy trial grounds, we remand the case for
further proceedings consistent with the Ryle l J plea
agreement and our decision in Case No. 35486,

Judge GRATTON and Judge MELANSON concur.

Parallel Citations

23 l P.3d 532

Foomotes
On appeal, this charge is referred to as Case No. 36033.

I

2

Idaho courts have sometimes described an element that elevates a charge from a misdemeanor offense to a felony offense as a
"charging enhancement" or in similar language_ See generally State v. Weber, 140 Idaho 89, 95, 90 P.3d 314, 320 (2004); State v.
Schmoll, 144 Idaho 800, 172 P.3d 555 (Ct.App.2007). This should not be confused with a "sentencing enhancement," i.e., one
that authorizes or requires increased penalties for a misdemeanor or a felony in certain circumstances but does not, in the case of a
misdemeanor, elevate the crime to a felony. See generally State v. Anderson, 145 Idaho 99, 175 P.3d 788 (2008); State v.
Gerardo, 147 Idaho 22, 29-30, 205 P.3d 671, 678-79 (Ct.App.2009); State v. Leslie, 146 Idaho 390, 195 P.3d 749 (Ct.App.2008).
Idaho's primary DUI statutes, Idaho Code §§ 18-8004, -8004A, -8004C and -8005, contain both types of enhancements.

3

Pursuant to a 2009 amendment, Idaho Code§ 18-8005 has been restructured. Idaho Code§ 18-8005(5) is now J.C.§ 18-8005(6).
For purposes of this opinion we will refer to J.C. § I 8-8005 and its subsections as they existed at the time of the charges in this
case.

4

See North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).

5

While not at issue on appeal, a review of the record indicates that between his arrest on September 3, 2006, and sentencing on
December 31, 2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.

6

This charge is the basis of Case No. 35486 on appeal.

7

The court noted that the bench warrant was admitted for the limited purpose of proving that Moore had pleaded guilty to a
violation of the relevant North Dakota statute. In view of our decision here, we need not address the correctness of this ruling to
admit the bench warrant.

8

The Court specifically noted that judicial records are considered "public records" under the Idaho Rules of Evidence. Korn. 148
Idaho at 417 n. 3,224 P.3d at 484 n. 3.
Even aside from the lack of certification on
f conviction, various
ms and inconsistencies existed. For
xamp e, e judgment contains no r erence to the North Dakota statute under which the conviction was o tam . n a 1t1on,
com arm
e ocuments to e
o er-as e state argues authenticates them-is not conclusive. The uniform comp amt and
summons and the ju gment contam some I enng case num rs and while the uniform complaint states the charge as "actual
physical control of a motor vehicle," the judgment states that Moore pleaded guilty to the offense of"drove or in actual physical
control of [a motor vehicle]." Finally, the prosecutor's vouching for the authenticity of the documents by stating that the three
docwnents had been received together in one packet from the North Dakota courts is troubling. It is well established that no
person may testify in court unless first placed under oath. l.R.E. 603. See State v. Gerardo, 147 Idaho 22, 26,205 P.3d 671 ,675
(Ct.App.2009).

10

Of course, on remand the state could simply request that an amended judgment of conviction be entered on the reduced charge of
an enhanced DUI misdemeanor instead of pursuing a new trial on the felony enhancement.

11

We note that the case law in Idaho concerning the burdens of proof borne by the parties in regard to a collateral attack on a prior
conviction used as an enhancement was decided prior to our Supreme Court's decision in State v. Weber, 140 Idaho 89, 90 P.3d
314 (2004), in which the court held a defendant's due process right to collaterally attack a conviction utilized for such a purpose is
limited to instances where the violation of right to counsel is alleged. Thus, we follow the case law speaking to burdens of proof
so far as it applies to allegations of denial of the right to counsel only. See Custis v. United States, 511 U.S. 485, 496, 114 S.Ct.

'/J~stl,:io."vNexr © 20 12 T homson Reuters. No :::12 ;m tc, n:iq H, " i U .S . Governrnerit Works.
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15

Any claims fiSserted and finally decided in an appeal are barred by res
judicata in a subsequent appeal. Beasley y. State, 126 Idaho 356, 363, 883 P.2d

714, 721 (Ct. App. 1994) . . The doctrine of res judicata prevents re-litigation of
. issues that have been previously decided in a final judgment or decision in an
action between the same litigants. State v. Rhoades, 134 Idaho 862, 863, 11
P.3d 481, 482 (2000); Gubler v. Brydon, 125 Idaho 107, 110, 867 P.2d 981, 984
(1994) (res judicata "prevents the litigation of causes of action which were finally
decided in a previous suit"). It includes both claim preclusion (true res judicata)
and issue preclusion (collateral estoppel), such that a valid final judgment
.
.'
·rendered on the merits by a court of competent jurisdiction is an absolute bar to a
subsequent action between the same parties upon the same claim or issue.
Aldape v. Akins, 105 Idaho 254, 256, 668 P.2d 130, 132 (Ct. App. 1983); see
Diamond v. Farmers Group, Inc., 119 Idaho 146, 150, 804 P.2d 319,323 (1990)
(citing from Joyce v. Murphy Land Co., 35 Idaho 549,208 P. 241 (1922)), cited in
. Kraft v. State, 100 Idaho 671 , 673, 603 P.2d 1005, 1007 (1979). Furthermore, it
·has long been the law that a principle or rule of law decided on appeal becomes

6
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the law of the case, which must be adhered to in all future proceedings in that
case. Combes· v. State, Industrial Special lndem. Fund, 135 Idaho 505, 509, 20
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DATED this 9th day of October 2012

MARK W. OLSON
Deputy Attorney General
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State of Idaho v. Albert R. Moore
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MS. JONES: In terms ofit being an exhibit.
THE COURT: Do you contend that the only
defect in this ·
ro
4 ~ndation for it? Do you contend - do you
5 agree, 1 guess I should ask, counsel, jf the
6 Westlaw North Dakota century code submitted b
7 Mr. Gunn is a true and correct copy of what cam
B off of the Westlaw state?
9
MS. JONES: I agree with that, Your Honor.
10
TIIE COURT: All right Well, I'm going to :I
11 go ahead and have this marked then as, how abou l
12 make it State's Exhibit 51
J
13 . - (Exhtoit Smarked)
14
nm COURT: And that way, ifthere's an l
15 appeal, the record will be complete with respect l
16 to what weve looked at here.
l
17
MS. JONES: It's just marked, it's not J
18
nm COURT: It is admitted. It is not
J
15> 1t..dmitted for pwposc.s-of gouigl;iiclno-the--jury,
]
20 ~use the question is not whether or not - ~ ~
21 J1llY is not going to be asked any questions about ~
22 whetli'erot n6f1he statute in North.Dakota is a.._ ~
23 str5stantially conforming statute. That's.a legal
"
24 questlon for the court to decide.
~
25
I find that it is. I find that the
~
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ADACOUNTY
PROSECUTINGATI'ORNEY
GREG H. BOWER
200 W. Front Street, Rm 3191
Boise, Idaho 83702

CRIMINAL
DIVISION

Phone (208) 287-7700
Fax(208)287-7709

CIVIL
DIVISION

November 20, 2012

Phone(208)287-7700
Fax (208) 287-7719

Albert Moore
Inmate No. 90125
SICI N.D. Dl
PO Box 8809
Boise, Idaho 83 707

Mr. Moore:
On November 15, 2012 we received a handwritten document from you
entitled "Criminal Complaint." In that document you list several code sections by
name and number and claim they have been violated by the Ada County
Prosecutor's Office. You do not include any facts as support for any of the
claimed violations. As a result, this office will not take any further action with this
document.
Sincerely,
GREG H. BOWER
Ada County Prosecutor

~

Roger Bourne
Deputy Prosecuting Attorney
GHB:RAB:ts
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JAN O3 2013
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTR1ci1dfftSTOPHER D. RICH, Clerk
By CINDY HO
DEPUTY

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO
Plaintiff,
Case No. CR-FE-2008-0000373
VS.

ALBERT RAY MOORE,
IDOC#
Defendant.

ORDER TO TRANSPORT

It appearing that the above-named defendant is in the custody of the Idaho
Department of Corrections, and that it is necessary that he be brought before the Court for
further proceedings;
IT IS THEREFORE ORDERED that the Sheriff of Ada County, State of Idaho, bring the
defendant to the Court in Boise, Idaho, County of Ada, State of Idaho for:
MOTION FOR CREDIT FOR TIME SERVED...... Friday, January 11, 2013@11:00 AM

IT IS FURTHER ORDERED that immediately following the court appearance, the
Sheriff return the said defendant to the custody of the Department of Corrections.
IT IS FURTHER ORDERED that the Department of Corrections release the said
defendant to the Sheriff of Ada County, State of Idaho, for the purpose of the aforementioned
appearance and retake him into custody from the said sheriff upon his return to the Department
of Corrections.
DATED this 3rd day of January , 2013.

MELISSA MOODY
District Judge

Copies to:
ADA COUNTY JAIL
BY FAX (1)
DEPARTMENT OF CORRECTIONS
CENTRAL RECORDS
1299 NORTH ORCHARD STREET SUITE 110
BOISE ID 83706
BY FAX (1)

ORDER TO TRANSPORT
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Moody

Ho

011113

Courtroom508

1v1artorelli

Time
Speaker
02:37:23 PM! Case Called

Note

!State v. Albert Moore FE-08-00373 C MN CTS/Rule
l
!35
Pro-Se
................................................'t·········.........................._............, ......."......................-..................-..................................................-...............................,_...................................................... .
I

:

02:37:43 PM i States
! Scott Bandy
!Attorney
l
................................................1·························-··-·····-·····-·t······-·····································-············································-···························································································
02:38: 16 PM, Defendant
i Present Pro-Se
02:43: 19 PM Defendant
j Argue for additional credit for time served
02:59:55 PM Judge
Takes Motion Under Advisement
03:01 :28 PM f
End of Case

l
l

l

03:01 :28 PM 1

j

1/11/2013

l

1 of 1
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JAN 1 6 2013
CHRISl~..,t.-1(~ 0 f'lvH, Ctrk
By SHAl{'i. .ir .i,,JTT
OEP'Jt·r

2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6

STATE OF IDAHO,
7

8

Case No. CRFE-2008-00373

Plaintiff,

9

vs.

ORDER CORRECTING ILLEGAL
SENTENCE

10

ALBERT RAY MOORE,
11

Defendant.
12
13

14

On January 11 , 2013, the Court heard argument from the parties on Defendant's
15

Motion to Correct an Illegal Sentence, brought pursuant to Idaho Criminal Rule 35.
16
17

18

Defendant argued that he did not receive enough credit for time served in
connection with this case. He based this argument upon a claimed "plea agreement"

19

with Judge Mclaughlin. In addition, he argued that he should receive credit on this

20

case for time served in North Dakota.

21

Nothing in the record substantiates the claim that Judge Mclaughlin entered into a plea

22

agreement with the Defendant, nor is Defendant entitled to credit in this case for time

23

24

Neither of these arguments is persuasive.

that he served in North Dakota. That time was not related to this case. Cf State v.

Teal, 105 Idaho 501 (1983).

25

The State agrees with Defendant that the Judgment of Conviction needs to be
26

ORDER • PAGE 1
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·'

·.
amended to accurately reflect the number of days that Defendant has served on this

2
3

4
5

case; however, the State contends that the Defendant received too much credit for time
served.
At the hearing on January 11 , 2013, Deputy Prosecuting Attorney Scott Bandy
listed the days that the State believes Defendant has served on this case as follows:

6
7
8

IN CUSTODY

OUT OF CUSTODY

DAYS

9/3/2006 (arrest)

11/25/2006 (bond)

84

8/1/2007 (re-arrest)

8/10/2007 (released)

10

2/23/2008 (arrest)

12/31 /2008 (sentenced to IDOC)

9
10

11

TOTAL

12

407 Days

13
14

The Court's review of the Ada County Jail's records confirms that the above

15

dates are accurate. Defendant's motion to correct an illegal sentence is granted. The

16

May 12, 1992 Judgment of Conviction will be amended to reflect the actual number of

17
18

days to which Defendant is entitled. An Amended Judgment of Conviction will issue
separately.

19
20

IT IS SO ORDERED.
21
22

DATED this / f,

day of January 2013.

23

Melissa Moody
District Judge

24
25
26

ORDER - PAGE 2
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•
CERTIFICATE OF MAILING
2

I hereby certify that on the
3
4

5

It

JJi._ day of January 2013, I served a true and

correct copy of the within instrument to:
Ada County Prosecuting Attorney
Via Interdepartmental Mail

6

7

a

Albert Moore, # 90125
S.I.C.I. N.D. 01
P.O. Box 8509
Boise, ID 83707

9

10

CHRISTOPHER D. RICH
Clerk of the District Court

11

12

13
14

15
16

17
18

19
20
21

22

23
24

25
26

ORDER • PAGE 3
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e

•
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7 'pt,l(), _ _ _"".:"'
h·..:
.M.

A.M - - - -

JAN 16 20l3
CHRISl~.,~{~ 0 PlvH, Gtrk
By SHAl1'\ -' r:t:.JTT
OE..Jrt

2

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

4

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
5
6

THE STATE OF IDAHO,

7

8

Plaintiff,

Case No. CRFE-2008-373

vs.
THIRD AMENDED
JUDGMENT OF CONVICTION

9
IO

ALBERT R. MOORE,
II

Defendant.
12
13

DOB:
SSN :

14

15

This being the time fixed by the Court for pronouncing sentence upon the

16

defendant, ALBERT R. MOORE, the Court noted the presence of the Prosecuting

17

Attorney, or his deputy, the defendant, and J. Layne Davis, counsel for the defendant,

18

in court.

19

The defendant was duly informed of the Information filed against him, and the

20

defendant entered an Alford plea of guilty to the crime of COUNT I: OPERATING A
21

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE
22
23
24
25

WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5) committed on or about
September 3, 2006.
The defendant, and his counsel, were then asked if they had any legal cause or

26
THIRD AMENDED JUDGMENT OF CONVICTION - Page 1
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reason to offer why judgment and sentence should not be pronounced against the
2

defendant, and if the defendant, or his counsel, wished to make a statement on behalf

3

of the defendant, or to present any information to the Court in mitigation of punishment;

4

and the Court, having accepted such statement, and having found no legal cause or

5

reason why judgment and sentence should not be pronounced against the defendant

6

at this time; does render its judgment of conviction as follows, to-wit:

7

8

That, whereas, the defendant having pied guilty in this Court to the crime of
COUNT I: OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF

9

ALCOHOL (TWO OR MORE WITHIN TEN YEARS), a felony under I.C. §18-8004,
10

8005(5).
11

12
13

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
defendant, ALBERT R. MOORE, is guilty of the crime of COUNT I: OPERATING A

14

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE

15

WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5), and that he be

16

sentenced to the Idaho State Board of Correction, under the Unified Sentence Law of

17

the State of Idaho, for an aggregate term of six (6) years, to be served as follows: a

18

minimum period of confinement of one (1) year, followed by a subsequent

19

indeterminate period of custody not to exceed five (5) years, with said term to run

20

concurrently with Ada County Case No. CRFE-2008-37 4 and said term to commence
21

immediately.

The defendant shall receive four hundred seven (407) days credit for

22
23

time served as of October 7, 2010.

24

25

26
THIRD AMENDED JUDGMENT OF CONVICTION - Page 2
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IT IS FURTHER ORDERED that the defendant's driver's license shall be
2

3

absolutely suspended for five (5) years, commencing upon the date of the defendant's
release from incarceration.

4

IT IS FURTHER ORDERED that the Clerk deliver a certified copy of this

5

Judgment and Commitment to the said Sheriff, which shall serve as the commitment of

6

the defendant.

7

Dated this /

~

day of January 2013, nunc pro tune.

8
9

Melissa Moody
District Judge

10
11
12

13
14

15

16
17

18

19

20
21

22
23

24
25

26
THIRD AMENDED JUDGMENT OF CONVICTION - Page 3
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CERTIFICATE OF MAILING
2
3

'-+A

I hereby certify that on the

lJi_ day of January 2013,

I served a true and

correct copy of the within instrument to:

4
5
6

7

8
9

10
11

ADA COUNTY PROSECUTING ATTORNEY
VIA EMAIL
Albert Moore,# 90125
S.I.C.I. N.D. D1
P.O. Box 8509
Boise, ID 83707
ADA COUNTY JAIL
VIA EMAIL
PSI DEPARTMENT/P&P
VIA EMAIL

12

13

14
15

DEPARTMENT OF CORRECTION
VIA EMAIL
DEPARTMENT OF TRANSPORTATION
VIA EMAIL

16

CHRISTOPHER D. RICH
Clerk of the District Court
Ada County, Idaho

17

18
19

B y ~

20
21

22

23
24
25

26
THIRD AMENDED JUDGMENT OF CONVICTION - Page 4
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""idaho Department of Correction
Reclassification Score Sheet
Offender Name:

MOORE, ALBERT R

Offender Number:

90125

Previous Custody Level: COMMUNITY

Section I Sentence, Criminal History, Age

Section ll Institutional Behavior

D Class DOR wilh uvcl I cnhancemC1ll lhc las1 S yan.
D Cius DOR wi1h Lovel 2 enhanccmmt in the lul 3 yean.
D Cius A DOR wilhour enhancement in lu112 months.
D Class B DOR in chc lasr 12 months.

Ca~•ry l: Severity •r Curren! Offense
X

A

6

High Severity
Moderate Severity
Low Severity

2

an

I

[xj

[xJ

Convic1ion for escape or anemp1ed escape from adtJlt secure
facility widlin Ille IISI IOyears.
DOR for e1eape or a11cmp1cd escape from aduh secure facilily
within tbe last 10 yea1s.
Conviction/DOR for e,capc/walkaway or attempted
escape/walkaway from a facility without a security pcrimeler in
lhe las1 5 years.
None

17

it)

A

Category 2 : Escape History

D
D
D

Facility: SJCJ MAfN DORM

13

5

No Cius A or B DOR in Ille lasl 12 months.

D

10

15

the

No DOR (Cius A. 8 , or C) in rhc

0

last 12 monchs.

·I

Details: Class C DOR 05/30/10

7

Section Ill Release Proximity · · '

D

4
0

Not wichin 18 monlhs (low rislt crime) oc 12 months (high risk crime) of
TPD,'FTRD.

[N

Details: No Recorded History

' '

Within 18 ,nonths (low rislc crime) or 12 months (high risk crirnc)ur
TPD/FTRD. (sec placcmcnc milri• for riik Je..,IJ

0
-2

Category 3: Severity of Prior Convictions

li1

0

Category 4: Current Age

~

3
2

I
0
-1

,,

'

~ 7- 12

> I)

..

' , . 1,

I

Close
Medium
Minimum
Community

0
..

Section V Overrides (check all that apply)
Mandatory

Discretionary

~

P=I, Co,nm;,,;oo •=-ruW;oo
Needs to be managed at a higher custody level
Can be managed al a lower custody level
Noncompliaot with case plan

§

,,_,M,<n,
20+ Years to serve / Life sentence (Medium or Close)
Detainer i Pending Felony / ICE (Medium or Close)

Other considerations

Override Explanation:

Section VI Recomirtended :custody Level .

D

Close

D

Medium

D

Minimum

~

Conununity

Section VII Authorization
COMMUNITY
Final Custody Level:
Mccoy, Ronald W 3634
Prepared By:
Date:

06/15/20 10

Reviewed By: Christensen, Jay 4569
Date:

06/18/2010

Facility Head:

Served By:

Date:

Date:

Mccoy, Ronald W 3634

06/23/2010

I

-2

I

-2

..

Total Score Section I +II +ill.

2-6
< I

06/0S/1944

Section I Total .

Section ll + Ill Total
Section N Scoring

< 23
24 - 31
32 - 38
39 • 50
> 51

Date of Binh

Details: 09/04/1 1

3

High Severity
Moderate / Low Severity I No Prior

•
I~ w

F'Jc.Tt>

O

h~,',.,,T s· ,'a J

~ d,.) (/

la..J

wou IJ

/,J c:..lvJe

I

/¥..jf'c ,";-iNJ

CoA,)1Y'd GT 7

ctJ. u J ltt2 T,c,.J oJ-

Co.v11<:1c.J;

-;t,..a fn,~. J-r h.a;J,.,w, tuJ~ Svjj~S7/,v/ T~J..,C Tl,-e,
CoJJS,4..f: J
//" j

JV ~.IL.cf

d NV

I

SUBSCRIBED ANO SWORN (or affirmed)

~~~

/YI~~

1/:1>1 M

)

~

0

'l cl"' v le ,..V

201'3 .,,,,,•

.

.: ~

...~OTl\~r··~\
...
~ ',,

-. -?.----,.-"""""-.L:=--·~..:;;__----!
-,:!-':-0.....:~•·

Plamtif

efendant circleone) :
;

\~

~.

-; ifl ••

-•-

Pu BL\ C

.,., ~]',,,,,.,
······"'..,,,,

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the~day of :,[:Z,.,; ~J ,-J,
,·

£:e,

:

:
/

:

f
:*

.., ;, •..
,••••C) ,.,
~ ....
,,,,,,,I; 0 ,t: \ D ~ .~,'
,,,

mission Expires '-c:>- ' : \- >s::.::::>

mailed a true and correct copy of the L

1 " 111 •,,,,,

~ \,'{ N Pu,...'•,,
,, ~O •••••••• '-1-. ,,

/

~\~

~~~~~~$~~~~'~
--:.S:~
- ~
....,

(QQ(rr

t/:i QT~ JuAj~Jtt., uvT I-lo gn; 3 7'(, _r do

Respectfully submitted this, S day of

Nota,y Public for Ida
.... Com

A., J.

,20~ , I

m.6JJ'o--s J

Via

prison mail system for processing to the U.S. mail system to:
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FILE
~o - - -

"·M.---(,1-..--tP.M

JAN 2 ~ 2013
CHRISTOPHER o. RICH, Clerk
By KATRINA CHRIS'( ENSEN
Ol'Pi.J rY

Full Name of Party Filing Document

5i L,'

D,

P <P,

~('S?':f

Mailing Address (Street or Post Office Box)

6cs..g {J,
i

~3 /o 7

City, State'and Zip Code

Telephone

IN THE DISTRICT COURT FOR THE

.F-e>v r ((_

JUDICIAL DISTRICT

FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
Case No. /fo

__._f9:~J.-~-----

r(IO 375

MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
PAYMENT OF COURT FEES (PRISONER)

IMPORTANT NOTICE: Idaho Code§ 31.3220A requires that you serve upon counsel for
the county sheriff, the department of correction or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request You must file proof of such service with the court when
you file this document

D Plaintiff Jll..Pefendant asks to start or defend this case on partial payment of court fees,
and swears under oath
1. This is an action for (type of case) ____.C""'·......,-,....;........;..tt,,...__...,'__
~.....i.........(......__________. I
believe I am entitled to get what I am asking for.
2. ~I have not previously brought this claim against the same party or a claim based on
the same operative facts in any state or federal court.

O I have filed this claim against the

same party or a claim based on the same operative facts in a state or federal court.
3. I am unable to pay all the court costs now. I have attached to this affidavit a current
statement of my inmate account, certified by a custodian of. inmate accounts, that reflects the
activity of the account over my period of incarceration or for the last twelve (12) months,
whichever is less.

MOTION ANO AFFIDAVIT FOR PERMISSION TO PROCEED
ON PARTIAL PAYMENT OF COURT FEES (PRISONER)
CAO FW 1- 14 6/8/2011

PAGE 1

000136

4. I understand I will be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly
balance in my in"!late account for the last six (6) months. I also understand that I must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month's
income in my inmate account until the fee is paid in full.
5. I verify that the statements made in this affidavit are true. I understand that a false
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen (14)
years.
(Do not leave any items blank. If any item does not apply, write "NIA". Attach additional pages if more space Is
needed for any response.)

IDENTIFICATION AND RESIDENCE:
Name:

~M .

tf/{,,.µvr

Other name(s) I have used: 1;,bgr

i-

(

AddressSi<'.'. i

t> I

How long at that address?-~9'-y
.....c....2 " ' - - - - - - - - Phone:_ _ _ _ _ _ _ _ __
Year and place of birth:

K-# '(

E clr-r(.

DEPENDENTS:
I am ~ingle D married. If married, you must provide the following information:
Name of spouse: - - - - --

- - -- - -- --

- -- - - -- -- - --

My other dependents including minor children (use only initials and age to identify children) are:_ __

INCOME:
Amount of my income: $_ _ _,Q.........,~_,..,per [l_week

0,month

MOTION AND AFFIDAVIT FOR PERMISSION TO PROCEED
ON PARTIAL PAYMENT OF COURT FEES (PRISONER)

PAGE2
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Other than my inmate account I have outside money from: _ _ _.....tif
=---L.l4....._,_f_ _ _ _ _ __

My spouse's income: $_ _ _ _ _ per D week D month.
ASSETS:

List all real property (land and buildings) owned or being purchased by you.

Your
Address

City

State

Legal
Description

Value

Equity

,4)'41
List all other property owned by you and state its value.

Value

Description (provide description for each item)

///:..___1'__
A.

Cash_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _......

Notes and Receivables_ _ _ _ _ _ __ __ _ _ __ _ _l/=
·.....__W
.;__
-,_

Vehicles_ _--_,,,._1'9........._r.....,.7_

_.tn
. . . . . .e-....;c;
. ...r ·_ _ _ _ _ _ _ _ _ _ __

Bank/Credit Union/Savings/Checking Accounts_ _ _ _ _ _ _____.Al"-"-_'1_,_
Stocks/Bonds/Investments/Certificates of Deposit_ _ _ _ _ ___.ft<_fl
"--.._,._·_
Trust Funds_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ..__..14.:..·..;.,_
;t/._.
'

Retirement Accounts/lRAs/401 (k)s_ _ _ _ __ _ _ _ ____
,t/_/J_. _
Cash Value lnsurance_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _,v:.....;;,~/4
....,_
Motorcycles/Boats/RVs/Snowmobiles_ _ _ _ _ _ _ _ _ _ _ _fv
__//._._
Fumiture/Appliances_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _.......,;:tvfk;.....::;.~
Jewelry/Antiqu~s/Collectibles_ _ _ _ _ _ _ _ _ _ _ _ _ _.,.A/.......,tL"'--

Description (provide description for each item)
TVs/Stereos/Computers/Electronics_ _ _ _ _ _ _ _ _ _ _ _--'>'--'-z~....;.~_.....;;_
Tools/Equipment._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __.t1/'ll:'-"'--"--"'""'-

~_A...,,._'_

Sporting Goods/Guns._ _ _ _ __ _ _ _ _ _ _ _ _ _ _

/VA. r
--------------------

Horses/Livestock/Tack

MOTION AND AFFIDAVIT FOR PERMISSION TO PROCEED
ON PARTIAL PAYMENT OF COURT FEES (PRISONER)
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•
Other (describe)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __,JJ
. . . .Jtlt_._.,
. . __

EXPENSES:

(List all of your monthly expenses.)

Average
Monthly Payment

Expense

Rent/House Payment._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____..._l/Y___.;L-'--Vehicle Payment(s)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _/V_IL_
Credit Cards (List last four digits of each account number.)

Loans

(name of lender and reason for loan)

Electricity/Natural Gas

A) It-.

Water/Sewer/Trash

Al~

Phone

µ'4-

"-

Groceries
Clothing

µ

Auto Fuel
Auto Maintenance

Al~

Cosmetics/Haircuts/Salons

)l/"

Entertainment/Books/Magazines

l)t+

Home Insurance

MOTION AND AFFIDAVIT FOR PERMISSION TO PROCEED
ON PARTIAL PAYMENT OF COURT FEES (PRISONER)
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Average
Monthly Payment

Expense

Auto lnsurance_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __. 1
. t4_

~.&--

Life lnsurance_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _-+'Mi41"--'-.a..·-

v-,'J..
---------------------

Medical Insurance·

MedicaI Expense_ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _-.,.M:f_;;..a::a..;_
Other

-------------- - - -------- -

MISCELLANEOUS:

0____

How much can you borrow? $._______
When did you file your last income tax return?

PERSONAL REFERENCES:

fl:- Amount of refund: $_ _ _ __

(These persons must be able to verify information provided.)

Address

Name

Phone

Years Known

~ ~-.
Signature

Typed/printed

STATE OF IDAHO

)

;A.,

County of

-..fV:~_4..s.-·- -

From whom? _ _ _ _

ss.

)

----'~-ba....'l.__ __,)

SUBSCRIBED AND SWORN before me on this )....J~ay of

............

,,,,,,,\,i

'ti.I

p

'L&.v u ?-r--V , ~

r"

'11

{Jc ,,,
. . "()
••
••
•
••
:.r"' ',,
'
o•
•• ~" ,

~

1,

: ~ •••
••• .,>.. ~
: V .. -\OT AJ? L •• ...,, ~
•
• ~
r •
•
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~

~
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r

JlUBL\'-" :

..., .;,.. •••

•

••

..

•

::

:

•••..\.o ,.:

4i, 41 l" ••••••••
._. ......
OF \0 ?'--'
,,,•

,,,,,,,,,e,,,,, ,,,,,
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•
== IDOC TRUST

OFFENDER BANK BALANCES

01/22/2013 ==

Doc No: 90125
Name: MOORE, ALBERT R
Account: CHK Status: INDIGENT

SICI/NORTH PRES FACIL
TIER-D CELL-1

Transaction Dates: Ol/22/2012-01/22/2013
Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
29.00DB
89.65
113.65
5.00DB
======================================TRANSACTIONS================================
Date
Batch
Description
Ref Doc
Amount
Balance

---------- ------------- ------------------ ----------

08/14/2012
10/22/2012
10/22/2012
10/23/2012
10/25/2012
10/25/2012
10/30/2012
11/02/2012
11/02/2012
11/02/2012
11/06/2012
11/07/2012
11/07/2012
11/09/2012
11/09/2012
11/09/2012

HQ0595626-016
HQ0603866-019
HQ0603867-001
II0604116-014
HQ0604390-001
HQ0604392-001
II0604853-0ll
II0605311-001
II0605311-002
HQ0605314-001
SI0605858-013
SI0605985-003
SI0605985-004
SI0606334-001
SI0606335-001
SI0606335-002

I

r

011-RCPT MO/CC
011-RCPT MO/CC
063-COURT ORDR
072-METER MAIL
960-FIX BATCH 6038
970-579080 VOIDED
072-METER MAIL
320-CR METERED MAI
320-CR METERED MAI
930-0FFENDER HAS A
071-MED CO-PAY
070-PHOTO COPY
070-PHOTO COPY
317-FIX#605858
325-CR PHOTOCOPY
325-CR PHOTOCOPY

ht~<'

,r

,

,

•;..i~ ;t,eM,

,

ffiCOlllt a

RCPT MO
582
CVHC-201293653
FIX 603866
1
93679
B#604116
B#604853
IBSUSPCHK
509786
93671
93680
MEDICAL CR
B#605985
B#605985

11'111 1116 OOl111"CI

"' 1heretn of tbc Idaho L~,,

~ ."'

~1"

~, '·-' ••

---------- ----------24.00
50.00
10.00DB
1.30DB
50.00DB
-10.00DB
3.00DB
1.30
3.00
O.OODB
8.00DB
22.50DB
4.85DB
8.00
22.50
4.85

5.00DB
45.00
35.00
33.70
16.30DB
6.30DB
9.30DB
8.00DB
5.00DB
5.00DB
13.00DB
35.50DB
40.35DB
32.35DB
9.85DB
5.00DB

4

~~~$:..;'5r-f3z
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FILED

P.M._ _ __

JAN 2 4 2013
CHRISTOPHER D. RICH, Clerk
By KATRINA CHAISTl:NSEN

Inmate name /Jt/o.:z....,-r i., ~
IDOC No. ~9t>
~ /;).._~
- -- - Address J /c.. ;-:;o. Ec:KJSP 1

&<'~

DEPUTY

~. X37cj

Defendant-Appellant

T"""'.""
}T!'u r

IN THE DISTRICT COURT OF THE

,

r"",

tr::$i!;
--=-=-_ _

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

STATE OF IDAHO,

)
)

Pla intiff-Respondent,
vs.

c l7_. o~· n1 .e r- rd.,-i. V
(/1

vn,ty· "+ 11-clJ

S(c}(7.o

~.J-·

..tl. ~

""°

Defendant-Appellant.

COMES NOW,

)
)
. )

)

)

)

.f}- d 2

CaseNol./ofuo ~~

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

)

/1:{/ny(:· Oft:C2 (' Q.....

, Defendant-Appellant in the

above entitled matter and moves this Honorable Court to grant Defendant-Appellant's Motion
for Appointment of Counsel for the reasons more fully set forth herein and in the Affidavit in
Support of Motion for Appointment of Counsel.
I.

Defendant-Appellant is currently incarcerated within the Idaho Department of

Corrections under the direct care, custody and control of Warden
of the

L,· tf /-e.::

~'1L/'
2.

The issues to be presented in this case may become to complex for the Defendant-

Appellant to properly pursue. Defendant-Appellant lacks the knowledge and skill needed to
represent him/herself.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - I
Revised: I0/14/05

000142

•

..

3.

Defendant-Appellant required assistance completing these pleadings, as ~/she
was unable to do it him/herself.

4.

Other:- - - - - - - - - - - - - - - - - - - - - - - -

J. . . .

DATE D thisJJ~ay of_:y..,_·...... ;v""'-""-v_,,1,"-'.-~V_ _ _, 20 13.
I

Defenda@t'-AppelJaiir:>

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STA TE OF IDAHO
County of

lfJ2

)
) ss
)

._.,l}.__l-k.._...,_;c-"-"---·-/J/l_..·'--'-<-~--=---' after first being duly sworn upon his/her oath, deposes
and says as follows:
I.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the

.S/<-.. ,'

/lh,Q..,

/.J (

·~tr~'-~~-------

under the care, custody and control of Warden__L~·~'
3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other fonn of real

property;
5.

I am unable to provide any other fonn of security;

6.

I am untrained in the law;

7.

If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and competent counsel of the State;
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised: I 0/14/05
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...

Further your affiant sayeth naught.
WHEREFORE, Defendant-Appellant respectful ly prays that this Honorable
Court issue it's Order granting Defendant-Appellant's Motion for Appointment of Counsel to
represent his/her interest, or in the alternative grant any such relief to which it may appear the
Defendant-Appellant is entitled to.
DATED Thi~;;. ,.,R day of

-r··1_.- µ i '7

/ ''"2,.

,20~.

Defendant~
SUBSCRIBED AND SWORN AND AFFIRMED to before me this~ day

7

of :[J. ~<, i

, 20-12..

............

c Notary
: Public
:2
~~
for Idaho

,,,, .., p ,,,,
,,, V"( I'< {j (' ,,,

(SEAL),,,' ~o••••••••••••;f'~:,,,
,:

~

••

..

~

•• -r ·

.. --:
:

: 0 : _,QTA.i(t_ •• ..>.~

•
:-

---

•

"

.......... r

•

~
(;
,":. tP ••• 1>u1n, \ •••

..•.. '>...o

,, /> •••

,,,,,,*"'I"}\········
P ,,,..
,,,,~s OF \\),,,

...

-

:

Commission expires:

1:-,~~

~
:

,'

!"lo.."" .....

,,,,,. ,,,

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the ).)/'). day of

1 J.,_./ u

'-7

, 20_13 I

mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
prison mail system for processing to the U.S. mail system to:

f}J J
2-e:t>

County Prosecuting Attorney
Ld '

Lrq_.)'f

sr.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4
Revised: I0/14/05
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•

f'ILl!!O

ti'.M_._ __

rT /1160/:"'R.__
:,..Jr:

Inmate name ~
IDOC No. CjtU
AddressS/c./ lt/'I) ,·

P-« &Jb?

,B0c59

a

JAN 2 4 2013

j)/

CHRISTOPHER 0. Fi!CH, Clerk

3'3 z~ 7

By KATRlf!A CHAISTi.:i.JSi:;N
OChJ'f'.'

Defendant/Appellant

'-(1\.

IN THE DISTRICT COURT OF THE

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

Appellant,
VS.

)
)
)
)
)
)
)
)
)

UJ./.o

Case No(:f{£.- M$-(>()57,3

NOTICE OF APPEAL

TO: THE ABOVE RESPONDENTS, - --,--- -- - --------,,---- - - - - '
AND THE PARTY'S ATTORNEYS, AJJ . Coqw~
.JJroS<'< s1'&,r:
AND THE CLERK OF HE AB6VE ENTITLED
COURT:
,

- - - - - - - - - --

NOTICE IS HEREBY GIVEN THAT
1.

The above named Appellant(s)

l} {'4 ~, f

({ ~ M()(Y"'g__ ...

appeal(s) against the above named respondent(s) to the Idaho Supreme Court from (the final
judgment or order, (describe itfria-J

d:m ,P;.,,d.,~ J a J5, >rl q.,,_;f:

t:> ~ .

au> a(c] ( (.""~
entered in the above-entitled action (proceeding) on the 4--- day of-:[J,.... ti: d
20R-, Honorable Judge

/1«1 i>S~ m~

r-y

presiding.

NOTICE OF APPEAL - 1
Revised: l 0/14/05
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2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or
orders described in paragraph 1 above are appealable orders under and pursuant to Rule
_ _ _ _ _ [e.g. (l l(c)(l)) , or (12(a))] I.A.R.
3. A prel iminary statement of the issues on appeal which the appellant then intends to
assert in the appeal; provided, any such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal.

'"r

P~tr,'J 11,1:f i"' 7'4 f'Jcr [hdf ·Tfu;__ f aS«,c'JfiaJ
l,cw)l,r 6v-Ih-. P:t,-t/t2 /oY.3' _: ...a J ,J -R,t+l'C,e. d .n1J. Cu w\.(l'b r"lT~J

/- L>ufl'C-54 ow

P-~ rd"
J

...J-

r. to
'k/

Prod u C -I<. c., J. ( i

Tu rv ,IL

C,1

)._ O

IO

R

u' 'J ,4crtGL I

f'f 3

L,';.,,~

LYslN.S c,c ,f!r fcl.f{
ll+t2.. 6JT

w

!l

bJJe 1'2 0 tV!JiwJ/ C ecf, 'f:/~J d~Lo m. Q,,vr;J 1:J [k;J' cJ5~~

e.'/ /..v/S-

8d"4f.' B dv,r,lt'al:f ct a. (017 of: tk.t.11 IV--e>,,
J-D.e~, D,) tJot 6'1\r) fl 3SfJ) /e~or~ Tin£ er: 11,e d.e!T,
~k J.. f!vf.g_ 3%,) J~J. 7~ CovtT );JLK.1c.d -Su~, ·sJ,<..Tro.J
(}111.,

1b :fdf<SLrT~c~) d

ss{;y b~<-;u.»~

;J.

c~v;,-~-:;J·-·-2. t· · t~·; <., .. ·Tri;;·~.
..?-·v,/c1..;..

·;~I)

fJ,. il

4.(a)

··· ·· -·----..--- ... ·

J,.d ·c,..~:J;·r

[),.Jt2 ,J Fv/1 fJ:[A J. sb rtv.

ZJ~_p

fc<'?!:1 ·rtJ..2.

C1C-oircl -f
V..e

Is a reporter's transcript requested?
/

(b)

3 r-(j) 0<> es>c0 cl,ot.t:>ilJ/
I

·-,~·--,;-··ii-;,.·

b re o >:: .

~
>

The appellant requests the preparation of the following portions of the

reporter's transcript:
~The entire reporter's standard transcript as defined in Rule 25(a), I.AR.

NOTICE OF APPEAL - 2
Revisecl 10/1 4/0$

000147

D The entire reporter's transcript supplemented by the following:
D Voir Dire examination of jury

ll-Closing arguments of counsel
D The following reporter's partial transcript:

- - - - - - - - --

D The testimony of witness(es) _ _ __ _ _ _ _ _ _ _ _ _ __

(L Conferences on requested instructions
,('.[_ Instrnctions verbally given by court
5.

The appellant requests the following documents to be included in the clerk 's record in

addition to those automatically included under Rule 28, 1.A.R.
D A11 requested and given j ury instructions
D The deposition of: - - - - - - - - - - -- -- - - - - - - -

a. Plaintiffs motion for continuance of trial
6.

I certify:
(a)

That a copy of this notice of appeal has been served on the reporter.

(b)( 1) D That the clerk of the district court or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.
(2)

~

That the appellant is exempt from paying the estimated transcript fee because

NOTICE OF APPEAL - 3
Revised 10/14/05
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(c )( l) D That the estimated fee for preparation of the clerk or agency's record has been
paid.
(2) ~ That the appellant is exempt from paying the estimated fee for the preparation

of the record because

1' •;

d, ~ e.-v<:.-y

(d)(l) D That the appellate filing fee has been paid.
(2) &-=fhat appellate is exempt from paying the appellate filing fee because
(e)

[Juli{ n.vc (

That service has been made upon all parties required to be served pursuant to

Rule 20, and the attorney general of Idaho pursuant to Section 67-1401 (1 ), Idaho Code.
DATED THIS,2.:>~ay of

:T 2 vv • cy

,20A.

~

.

Appellant

STATE OF IDAHO
County of

/Vl ,~

)
) ss
)

.,_/b~""'L..,,..,...1«"""'4:'-'---·_ __.~~--------' being sworn, deposes and says:
NOTICE OF APPEAL - 4
Revised I 0/ 14/05
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That the party is the appellant in the above-entitled appeal and that all statements in this
notice of appeal are tiue and correct to the best of his or her knowledge and belief

Appellant
SUBSCRIBED AND SWORN to before me thi~

~ -=---

~

of+-~

,

20~

(SEAL)

I HEREBY CERTIFY That on the µ )

day of

-r 2zv o c;2 t-,Y:

, 20f:z..., I

mailed a true and correct copy of the NOTICE OF APPEAL via prison mail system for
processing to the U.S. mail system to:
OFFICE OF THE ATTORNEY GENERAL
CRIMINAL DIVIS ION, APPELLATE UNIT
PO Box 87320
Boise, ID 83720-0010

Hd.....l.·.-a___________ County Prosecuting Attorney

11JJ

c., u .,.;fJ,·

J.,.,.o

(.,A._/ •

.I

'i

-t·

l µ [S 7';: ,t...r C t,·O rT

En ,vi'
Appellant

NOTICE OF APPEAL - 5
Revised I0/14/05
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NO._,-r,~~~;;;:;-----

A.M.- -~+-.,-~---JAN 28 2013

Full Name/Prisoner Name

~ ' µ

CHRISTOPHER D. PIICH, Clerk
By ELAINE TONG

o. ;/) (

DePUTY

Plaint@De~
(circle one)
·· ·

L

& 'l'"J-vcL~,-a / Cowl as,- LJilo
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I

)
)
)
)
)
)
)
)
)
)
)
)
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(Full name and prisoner number.

£:',-~
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D~

Co.>~Ty
QtI

f/JJ.

Defendant/Respondent(s ),
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on theJ.'/K_day of
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1

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL D

2

/

THE STATE OF IDAHO, IN AND FOR THE COUNTY

3

F ADA

4

5
6

THE STATE OF IDAHO,

7

Case No. CRFE-0800374

Plaintiff,
8

vs.
9

ALBERT R. MOORE,

ORDER GRANTING MOTION FOR
ADDITIONAL CREDIT FOR TIME
SERVED

10
11

Defendant.

12
13

This matter came before the Court on Defendant Albert R. Moore's Motion for Credit for
14

Additional Time Served. In Idaho, a person against whom judgment is entered is entitled to credit
15

for any period of incarceration before judgment is entered if that incarceration was for the same
16

offense or an included offense. Idaho Code§ 18-309.
17

On April 28, 2007, Albert R. Moore was arrested for driving under the influence. He was
18

released on his own recognizance on July 2 2007 after serving 66 days. Mr. Moore was taken into
19

F... LoN.W d\0"1

custody again on August , 2007 and released on bond on August 1O; 2007.The case was dismissed
20

on August 13, 2007. A new complaint and arrest warrant were filed January 4, 2008 for the same
21

incident. Mr. Moore was arrested on February 23, 2008 and remained in custody until he was
22

convicted and sentenced. The credit for time served was calculated as 137 days from his arrest on
23

February 23, 2008 until sentencing on July 8, 2008. The Court finds that credit was miscalculated
24

and orders credit for the additional 76 days served prior to the February 23, 2008 arrest.
25

W"

ORDER GRANTING MOTION FOR ADDITIONAL CREDITFOR TIME SERVED - Page I
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"
1

Mr. Moore also requests credit for time served in September 2006. The time served in

2

September 2006 was incident to an unrelated offense that occurred on September 3, 2006. Because

3

this period of incarceration is not related to the April 28, 2007 incident, the time was properly not

4

included in the calculation.

5

6

7

IT IS SO ORDERED.
Dated this £ . y of October, 2008.

8
9

10
11

12
13

14

15

16
17

18
19

20
21
22

23
24
25
26

ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page 2
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..
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l

2
3

CERTIFICATE OF MAILING

I, HEREBY CERTIFY that on the _1_day of October, 2008, I caused a true and correct
copy of the foregoing ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME
SERVED to be served by the method indicated below, and addressed to the following:

4

5
6
7

Prosecuting Attorney
lnterdept Mail
Public Defender
lnterdept Mail

8

9
10
11

12

Dept of Correction
1299 N Orchard Ste 110
Boise Id 83706
Albert R. Moore
ISCI 15 A65A
PO Box 14
Boise Id 83707

13

14
15

J. DAVID NAVARRO

16
17
18

19
20

I

21
22
23
24
25
26

ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page 3

000162

• :-=.:::::=;.·==t,.-M-.-_-,z~;;"':'o-==-JAN 16 20\3
CHRISlCr.>r..ttf: 0 . P.lCH, C:.rk
By SHArfl' .-.E~JTT
0Ei"'J1'(

2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR.THE COUNTY OF ADA

5
6
7

8
9

STATE OF IDAHO,

Case No. CRFE-2008-00373

Plaintiff,
ORDER CORRECTING ILLEGAL
SENTENCE

vs.

10

ALBERT RAY MOORE,
11

Defendant.
12
13
14

On January 11 , 2013, the Court heard argument from the parties on Defendant's
15

Motion to Correct an Illegal Sentence, brought pursuant to Idaho Criminal Rule 35.
16

Defendant argued that he did not receive enough credit for time served in
17
18

connection with this case. He based this argument upon a claimed "plea agreement"

19

with Judge McLaughlin.

20

case for time ~erved in North Dakota.

21

Nothing in the record substantiates the claim that Judge McLaughlin entered into a plea

22

agreement with the Defendant, nor is Defendant entitled to credit in this case for time

23

24

In addition, he argued that he should receive credit on this
Neither of these arguments is persuasive.

that he served in North Dakota. That time was not related to this case. Cf. State v.
Teal, 105 Idaho 501 (1983).

25

The State agrees with Defendant that the Judgment of Conviction needs to be
26

ORDER-PAGE1
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amended to accurately reflect the number of days that Defendant has served on this
2
3
4
5

case; however, the State contends that the Defendant received too much credit for time
served .
At the hearing on January 11 , 2013, Deputy Prosecuting Attorney Scott Bandy
listed the days that the State believes Defendant has served on this case as follows:

6
7
8

IN CUSTODY

OUT OF CUSTODY

DAYS

9/3/2006 (arrest)

11 /25/2006 (bond)

84

8/1/2007 (re-arrest)

8/10/2007 (released)

10

2/23/2008 (arrest)

12/31/2008 (sentenced to IDOC)

9

10
11

TOTAL

12

407 Days

13
14

The Court's review of the Ada County Jail's records confirms that the above

15

dates are accurate. Defendant's motion to correct an illegal sentence is granted. The

16

May 12, 1992 Judgment of Conviction will be amended to reflect the actual number of

17

18

days to which Defendant is entitled. An Amended Judgment of Conviction will issue
separately.

19

20
21

22

IT IS SO ORDERED.
DATED this / '1

day of January 2013.

23

Melissa Moody
District Judge

24

25
26

ORDER • PAGE 2
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1

IN DISTRICT COURT, GRAND · FORKS COUNTY, NORTH DAKOTA

2

State of North Dakota,
Plaintiff,

3

4
5

)
)
)
)

)
)

vs.

Albert Ray Moore,

Criminal No . 98-K-3689
And No. 99-K-1120

)
)
)

6

Defendant .

7

Court Appearance, Plea, Sentencing, Dismissal

8
9

Before The Honorable Lawrence E. Jahnke
District Judge

10

/

Grand Forks County Courthouse
Grand Forks, North Dakota
Monday
April 26, 1999
9:0 0 a.m.

11
:,....,_

·12

~

•L

.

~.,-J

13
14

APPEARANCES:

15

For the State:

16
17

RICK BROWN
Assistant State's Attorney
Grand Forks County
124 South 4th Street
POB 5607
Grand Fork_s , ND 58206-5607

18

19
20

21
22

23
24
25

COPY

•
(The before-mentioned matter came before the

1

2

Court, Hon. Lawrence E. Jahnke presiding, commencing at

3

approximately 9:00 ·a.m., April 26, 1999, all counsel and

4

the defendant present.

5

the proceedings which consists of the Court Appearance,

6

Plea, Sentencing, Dismissal.)

THE COURT:

8
9

The following is a transcript of

PROCEEDINGS

7

Mr. Moore.

Come up and have a seat,

Mr. Moore.

10
11

What's your understanding as to why you're here
this morning, Mr. Moore?

12

THE DEFENDANT:

13

THE COURT:

Why are you here?

14

MR. MOORE:

Charged with physical control.

15

THE COURT:

Okay.

16

@)

Yes, sir.

That was back in October of

1998; correct?

17

THE DEFENDANT:

18

THE COURT:

Yes, sir.

And then you were scheduled to appear

19

December of '98 on that matter and you did not show it is

20

alleged so a second complaint was filed charging you with

21

bail jumping.

'

Do you understand that?

22

THE DEFENDANT:

23

THE COURT:

24

25

Yes, sir.

Do you recall your Constitutional

rights from your prior appearances?
THE DEFENDANT:

Yes, sir.
000182
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THE COURT:

1

You appeared before Referee Vigeland

2

on both of these matters on April 16th.

3

hearing until this- morning.

4

in these matters?
THE DEFENDANT:

5
6

How do you wish to proceed

Well, to the physical control I

plead guilty.

7

THE COURT:

8

THE DEFENDANT:

9

THE COURT:

Have you spoken with an attorney?
No, I haven't.

Did you wish to before we proceed?
Well, on the physical control I

THE DEFENDANT:

10
11

don't think I need an attorney on that.

12

much open and shut.

13

THE COURT:·

14

~

That's pretty

you are waiving your right toJ

counsel on that matter?

15

THE DEFENDANT:

16

THE COURT:

17

We continued

On that matter, yes,

Okay.

slr.
I

And how do you pl~ad to that

allegation then?

18

THE DEFENDANT:

19

THE COURT:

Guilty.

Of actual physical control of a motor

20

vehicle on October 15, 1998, you are entering a plea of

21

guilty.

22

THE DEFENDANT:

23

THE COURT:

24

matter, Mr. Brown.

25

MR. BROWN:

Yes, sir.

Could I have a factual basis on that

10/15/98 Officer observed the
000 83

/l

•

@

1

defendant slumped over the steering wheel of his vehicle

2

while parked in the lot of Mini Mart 42nd Avenue and

3

University.

4

attention of the defendant and finally did.

Officer made several attempts to gain

Detected odor of alcoholic beverage coming from

5

6

the vehicle.

7

Defendant was combative and uncooperative.

8

all tests.

9

Physical Control.

10

Field sobriety tests were requested.
He refused

He was placed under arrest for Actual

And then Court can take judicial notice of the

11

fact that he was not here as requested on the bail

12

jumping charge.

13

THE COURT:

Plea of guilty, Mr. Moore, admits the

14

factual basis with regard to the Actual Physical Control

15

charge as put on the record by Mr. Brown.

16

understand that?

17

THE DEFENDANT:

18

THE COURT:

Do you

Yes, sir.

And you waive your right to trial,

19

your right to confront witnesses..

20

that?

21

THE DEFENDANT:

22

THE COURT:

Do you understand

Ye.s.

If accepted the punishment that could

23

be imposed is up to one year incarceration, fine of

24

$2,000 or both.

25

Do you understand that?

THE DEFENDANT:

Yes, sir.
000184
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THE COURT:

1

@

And I note that the time of the

2

commission of the APC matter you were on unsupervised

3

probation from..a prior disorderly conduct matter back in

4

March of '98; is that correct?

5

THE DEFENDANT:

6

THE COURT:

Yes, sir.

And conviction in this matter could

7

result in a revocation of that probationary status and

8

resentencing.

THE DEFENDANT:

9

THE COURT:

10
11

Do you understand that?
Yes, sir.

Your plea is accepted.

State's

recommendation for disposition?
MR. BROWN:

12

State would recommend six months in

13

the Grand Forks County Correctional Center, Your Honor,

14

with all but 30 days suspended for two years.

15

$200 and we would have no objection to dismissing the

16

bail jumping if the Court would accept that sentence.

Fine of

17

THE COURT:

Six months with all but 30 suspended?

18

MR. BROWN:

Yes, Your Honor.

It's first offense

19

APC, Your Honor, but with the bail jumping and prior, I

20

think this would be minimum amount of time that would be

21

appropriate.

22

THE COURT:

When were you arrested, Mr. Moore?

23

THE DEFENDANT:
I was coming back.

I don't know the date offhand,

24

sir.

Last fall I went over to Polk

25

(phonetic) Island to get work and then I got in there and
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couldn't get out.

2

Radio phone, I t~ied that a few times, couldn't get any

3

calls out either.

4

was headed back to . this part of the world.

5

intend to jump.

7

My intention was to be back here and I
I didn't

I just couldn't get --

THE COURT:

6

Didn't have the money to fly out.

What are you going to do about

employn1ent?

8

THE DEFENDANT:

9

THE . COURT:

Hurn?

Are you sticking in this area

10

following this matter?

11

THE DEFENDANT:

Yes, sir.

Yes, sir.

My plan is

12

to go to work here.

13

people.

14

positions sounded like they would be available.

-15

I had talked to two different

One was framing and one was operating and both
My

recommendations as operator are real good.

16

THE COURT:

You work for Molstad before?

17

THE DEFENDANT:

18

THE COURT:

19

THE . DEFENDANT:

Hurn?

Did you work for Denny Molstad?

I worked for him just a few days.

20

I planned on going with them, yeah.

21

like t o get out so I can go to work.

22

right now and check the paper and everything, lot of

23

positions available which I qualify for.

24

the jumping the bond, I didn't intentionally do that.

25

THE COURT:

Yes, sir.

I would

Everything is done

And as far as

I am not concerned about that this
000 86
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morning, Mr. Moore.
THE DEFENDANT:

2
3

I can't come up with any bond

money.
THE COURT:

4

Your contact with Officer Dvorak

5

back, which resulted in your disorderly conduct

6

conviction back in March, was that alcohol related?
THE DEFENDANT:

7

Yes, it was.

8

gambling.

Argued with the dealer because they kept

9

changing the chips, upping them for two's and five's and

10

all I wanted to play was one's.

11

argument.

12

THE COURT:

13

Moore, as follows:

14

the correctional center.

15

two years.

16

Started us on an

I am going to sentence you, Mr.
In 98K3689 APC matter, six months in
All but 30 days suspended for

Two years unsupervised probation.

You will receive credit for the time you

17

previously served.

18

you have been in jail?

19

How long have you been in jail roughly?

20
21
22

Well, it was over

Can you give me a ballpark how long

THE DEFENDANT:

Week?

Two weeks?

Three days?

About a week ago last Thursday

and week -MR. BROWN:

He appeared on the 16th.

So I am

23

assuming he was either arrested on the 16th, Your Honor,

24

or the 15th.

25

THE COURT:

$200 fine.

That will be paid within
000187

1

60 days after release.

2

evaluation wh~ther you think you need it or not.

3

Gardner, can that be obtained through the correctional

4

center if he is still incarcerated?

MR. GARDNER (Jail Administrator):

5

6

And I want you to get an alcohol
Mr.

Yes, Your

Honor, he can.

7

THE COURT:

Is that at any cost to him?

8

MR. GARDNER:

9

THE COURT:

Free.
You get a freebie here.

I want you

10

to get an evaluation.

Whatever recommendations come out

11

of that I want you to adhere to as cqnditions of

12

unsupervised probation for two years.

13

follow those recommendations you are going to be

14

resentenced.

If you don't

Okay.

15

THE DEFENDANT:

16

THE COURT:

Yes, sir.

When you are released I wish you

17

would contact the clerk of court and advise the clerk's

18

office of your address.

19

address at this time.

20

THE

D.E FENDANT:

I assume you don't have a local

Well,

I

21

at my sister's or my daughter's.

22

is in town some place.

23

THE COURT:

24

THE DEFENDANT:

25

THE COURT:

think I will be staying
I don't know.

My son

What is your sister's name?
Candace Vondal.

V-0-N-D-A-L.

Where does she live?
00 188
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THE DEFENDANT:

1
2

I

3

Drive or Circle Drive .

am

not absolutely certain of her address either.

THE

5

THE DEFENDANT:

Yeah, she works for the Grand

Forks Herald.
THE COURT:. Okay.

7

Well , let us know once you get

8

released and plant yourself some place.

Call the clerk's

9

office and give them your address in case we have to get

10

hold of you so we don't run into this bail jumping

11 .

business again.

12

THE DEFENDANT:

13

THE COURT:

14

I

No.
am

going to dismiss that case .

That's bye-bye.
THE DEFENDANT:

15
16

Round

Does she work?

COURT:

4

6

Over trailer court on 55th there.

Thank you, sir.

I really

appreciate it .
THE COURT:

17

But I want you to get out, get to

18

work when you complete the balance of your incarceration,

19

get on with your life.

20

THE DEFENDANT :

Okay.
Could we, I could get to work

21

probably right away if I could go work release, something

22

like that .
THE COURT:

23

If the correctional center will ·

24

authorize a work search.

25

t o them.

I will leave that entirely up

I don ' t have a problem.

I am not familiar with

OOD189
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1
1
1

1

THE DEFENDANT:
2
3

1

their regulations on that.
THE COURT:
fine.

1

Yes, sir.

If you meet their criteria, that's

1

If you don't, you are going to have to sit.

1

4

THE DEFENDANT:

I see.

1

5

THE COURT:

Okay.

1

6

THE DEFENDANT:
7

THE COURT:

l
·l

Yes, sir.

Do you have any questions?

8

THE DEFENDANT:
9

10
11
12

13
14
15

THE COURT:

No, sir.

Okay.

If you would stop by the

clerk's office on your way back to the correctional
center they will have some documentation for you.
THE DEFENDANT:

All right.

Thank you, sir,

1

(End of record in above case.)

1

* * * * *

1
1

16
1

17

1

18
19

1

20

1
;1

21
:1

22
23

1

24

1

25

,·
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C E R T I F I CA T E

1
2

3

STATE OF NORTH DAKOTA

4

COUNTY OF GR.AND FORKS

I, Karen M. Aamodt, a duly-appointed

7
8

ss

)

5
6

)

official court reporter,

9

DO CERTIFY that I reported in shorthand the

10

foregoing proceedings had and made of record at the time

11

and place indicated.

12

~I'~

I DO FURTHER CERTIFY that the foregoing and

13

attached

14

shorthand notes then and there taken.
Dated at Grand Forks, North Dakota, this

15

16

pages contain an accurate transcript of my

~1

~

day of~Cl,ln,1,aAJJ, 2010.
\

17
18

19

Kren M. ainodt
Officia~urt Reporter

20
21

22
23

24
25
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.:::iTAT~ U.1.4' .NURTH

COUNTY OF

I1

GRAND (

.

)
RkS

STATE OF NORTH DAKOTA
Plaintiff
vs.
ALBERT RAY MOORE
619 ROUND DRIVE
GRAND FORKS, ND
58201
Defendant

,,

.,

IN DISTRICT C( . 7
NORTHEAST CEN( iL JUDICIAL DISTRICT

BILED IN THE OFFICE OF
i
ClIRK OF o,mm~r JUDGMENT
GRAND FORKS COUNTY, N. DM<. Ci·J i
·'<

..' . .

On April 26, 1999, the abpve~named ·aefenaant ~ppeared in
person w;thout counsel, for pronoi:mcement··-of-ju'dgment· upon a
plea of guilty to the offense of: DROVE OR IN ACTUAL PHYSICAL
CONTROL OF M/V.
______.-,-..,,....,...:,- '·
The defendant was asked by the court whether he/she had any
statement to make in his/her own behalf or wished to present any
in!ormation in mitigation of punishment or which would require
. the . ~ourt to withhold pronouncement of judgment and sentence.
The court found no sufficient cause why judgment should not be
pronounced.
0

- ~- -

~ · - ·

IT IS THE SENTENCE AND J0DGMENT OF. THIS COURT THAT YOU:
(X) Serve 180 days- in · the Grand Forks County Jail with 150 days

susp~'n ded.
(X) Unsupervised probation for a period of 2 years conditioned
on:
.
(X) Pay a fine in the amount of $200.00
(X) Payment schedule for $200.00 to be paid in MONTHLY
installments at rate of $200.00 beginning 07/26/1999
(X) CREDitT FOR T:tME SERVED.
JODGE APPROVED WORK SEARCH IF CORDINATES WITH THE
CORRECTIONAL CENTER.
(X) OBTAIN AN EVALUATION BY. 05/26/1999
0

•

A violation of the rules or condition~ may result in
revocation and termination of probation.
IT rs FURTHER ORDERED that the defendant is to notify the
clerk of district court of any change in address.

Dated this 26th day·..of APRIL, 19.99.

J,,.

TIIB CODRT,

*.

~

nMJ.u.
ul...
LAWRENCE
JAHNKE
~
DISTRICT JUDGE
Restitution t~ the Indigent Defense Fund/Restitution to be
made payable to Grand Forks State's attorney Office, Box 5607,
Grand Forks, ND 58206-5607.
Court Fine and Administrative Fee to be made payable to
Grand Forks District Court, ·aox 5979, Grand Forks,ND 58206-5979.
(Rev. 03-23-99) FOLDER BIS - DOC SENTENCE
DEFENDANT -
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IN DISTRICT COUR

STATE OF NORTH DAK~
COUNTY OF GRAND FO~
STATE OF NORTH DAKOTA
Plaintiff
vs.

ALBERT RAY MOORE
619 ROUND DRIVE
GRAND FORKS, ND 58201
Defendant

NORTHEAST CENTRAL

UDICIAL DISTRICT

1J-···--fJ~£D
...,la,~J·.:··-~: ::·;:.:r: ,. ;7.· ·
CERTIFIED
cr,py
IL
l 'J l 11t 0
11·1·:1.,i.: Vi'
.
I..)
I Cl.fRK OF
JUDGMENT
,• GRf\ND FORKS COUNTf. N. :\'\t Cf"T"
!·: - - - - - - •

o,~ ruunA'.Sr

.
1

)

I .)
f

)

i

)

~

M-··-·

APR 2 7 199:1

LiVONNE Ski'

II/

LJ(r •
._ K18-!:18-K-0368.9/001

On April 26, 1.999, the ap~ve-·riameade'fendant appeared in
person without counsel, for pronouncement-·'Of'~judgment· upon a
plea of guilty to the offense of: DROVE OR IN .ACTUAL PH%SICAL
CONTROL OF M/V. _ ..
The de!e~dant .was asked by the court whether he/she had any
statement tq· :majt¢. i~ :11,is/her. own behalf or wished to present any
inforrnatid~.Jn _initigation of punishment or which would require
the court / to w.:i.th:hold : pr:onouncement of judgment and sentence.
The court( found .. no suffi,cient cause why judgment should not be
pronoµp_9._ed_-_;; ·. . , .
/.. /_ .. .
·
IT Is· .I'$ .S~CE AND JUDGMENT OF THIS COURT THAT YOU:
.: . .

Serve 180 aays· ·1 n the Grand Forks County Jail with 150 days
... ·susp'efid~d.'" . .. : . ..... ........ :.. .. .
('X) Unsupervised probation for a period of 2 years conditioned
on:
(X) Pay a fine in the amount of $200.00
(X) Payment schedule for $200.00 to be paid in MONTHLY
installments at rate of $200.00 beginning 07/26/1999
(X) CREDIT FOR TI ME SERVED.
JUDGE APPROVED WORK SEARCH IF CORDINATES WITH THE
(X)

CORRECTIONAL CENTER.
(X) OBTAIN AN EVALUATION BY 05/26/1999

A violation of the rules or conditions may result in
revoca~ion and termination of probation.
IT rs FURTHER ORDERED that the defendant is to notify the
clerk of district court of any change in address.
Dated this 26th day of APRIL, 1999 .
.. ~.//~~

~

BY THE COURT:

~
J u 1 t . l . ~ - l . . . . ,' LAWRENCE JAHNKE

DEFENDANT

DISTRICT JUDGE

Restitution to the Indigent Defense Fund/Restitution to be
made payable to Grand Forks State's attorney Office, Box 5607,
Grand Forks, ND 58206-5607.
Court Fine and Administrative Fee to be made payable to
Grand Forks ·District Court, ·Box 5979, Grand Forks,ND 58206 - 5979.
(Rev. 03-23-99) FOLDER BIS - DOC SENTENCE

IL
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State v. Huber, 555 N.W.2d 791 (1996)

f31

555N.W..2d791

Criminal Law

""" Failure to instruct in general

Supreme Court of North Dakota.

Criminal Law
·,e... Necessity of requests

STATE of North Dakota, Plaintiff' and Appellee,
v.
Benjamin C. HOBER, Defendant and Appellant.
Criminal No. 960099.

I

Defendant m~st request or object to jmy
instructioDS to preserve matter for appeal

Nov.13, 1996.

Defendant was convicted in the District Court, Mercer
County, South Central Judicial District, James M. Vukelic,
J.,. of driving under influence of alcohol (DUI). Defendant
appealed. The Supreme Court, S8Ildstrom, J., held that: (1)
DUI 8Ild being in "a~ phYsical comrol" (APQ of vehicle
while ll!lder illfluence of alcohol are separate offeDSes; {2)
.APC is Iesscr included offense ofDUI. o~erruling Schuh, 496
N.W.2d 41; (3) jury instruction on APC was warranted due to
dispute: as ra ch:iYCJ: ofyehiclej and (4) instructions improperly
pCTIPitted jnzy to canyjct defendant of DUI even if it foupd
that defendant had only committedpc.

Criminal Law
c,,.. Failure to instruct in general

}'efendant charged with driving under influenc~
of alcohol (DUD preserved for appeal bis
objection to amendment of zyry instructioDS
to include ·"actual physical control" (APC) of
vehicle by objecting. prior to jury selection, io ·
inclusion of APC in instructions. NDCC 39--0801; subd l.

fSJ

Cr:lminafLaw

Reversed and remanded.

~· Different Offense; in Same Transaction
Statnte may contain more than one separate

offense.

West Headnotes (22)

·(jii2

Criminal Law
0-- Construction and Effect of Charge as a

~

'Wllole

while under influence ·arc djffeienf offense ,

Aemite appearing in same statz.tte. NDCC 39-0Bi
01. subd. 1.

2 Cases that cite this headnote

~

.

Criminal Law

,;.,. ·

CoDStruction and Effect of Charge as a

Whole
Crlmfnal Law
¢-,

Instructions in general

If, as a whole, jwy instruction is erroneous, relates

to central subject in case, and affects substantial
right of accused, Supreme Court will reverse for
that em,r.
2 Cases tbat cite this headnote

.,_ Traffic offenses

Driving: upder infinence: of alcphol rorm and
be~g i n ~ physical control (AP9 ofvchi~ie

Supreme Court reviews jmy instructions as
whole, and detemrlnes wh~er they comctly and
adequately informjury ofapplicable law.

V

CriminalLaw.

f7]

•

Statutes
Cai> Effect and consequences

Under rules ofstatutory construction, statutes· are·
construed to avoid absurd and ludicrous results.
I Cases that cite this headn~te
~ d l c t m e n t and Info~ation

.~ Different Offense Included in Offense
· Charged
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State v. Huber, 555 N.W.2d 791 (1996)
Offense is lesser included ooe of another only i.t:
in order to commit greater offense, it is necessary
fo commit lesser. NDCC 12."1-01-04, subd 15.

.

[91

Person who is driving motor vehicle is necessarily
~ "actual physical control" (APC) of vehicle.
NDCC 39-08-01, subd. 1.

.

~

Statutes
,c..._ Policy and purpose of act

~

Plll'pose ofstatute prohi'bitingpersons from being
in actual physical control (APC) ofvehlcle while
under influence of alcohol is to deter individuals
who have ·b ~ drinking intoxicating liquor
from getting into vehicles, except as passengers.
NDCC 39--08-01, subd. 1.

Statutes
f-- Meaning ofLangoage
Statutes
~ Cootext and related clauses

In defining statutory tmns, words must be given
their plain, ordinary, and commonly Ullderstood
meaning, and consideration should be given to
·o r ~ sense bf statutory words, context in
whlcb. they are used, and pmpose whlc.h prompted
their enactment

1 Cases that cite this headnote
{15]

@-1 Automobiles
''Driyjng" requires that vehicle be in motion
to be

in ro:ds: for o-ffense of dnmk driving
cpmmitted. NDCC 39-08-01, subd. 1.
.

t- Driving whlle intoxicated

/1uJ) Criminal Law

~

Automobiles
~ Driving while intoxicated

@criminal Law
e- Motor vehicle offense charges
Jury instruction on lesser included o-ffense of
being~ actual physical control (APC) of vehicle
while llllder in.tluence of alcohol was warranted,
in prosecution for driving under influence of
alcohol {DUI), where there was dispute as to
whether defendant, who was sitting behind wheel
with engine running when deputy approached,
was driving:vemcle. NDCC 39-08-01, subd. I.

Ter.m "physical contror' as used in statute
proh!'biting persons :from being in ~ctnal physical
· control of vehicle while under influence of
alcohol, is more comprehensive than either
"drive" or "operate." NDCC 39-08-01, subd 1.

[131

Automobiles
P Driving while intoxicated

~ Reasonable or rational basis

Generally, courts should gi"9'e . instruction on
lesser inclvded offense if evidence would permit
jury rationally to .find defendant guilty of lesser
offense and acquit him of greater.

Being in "actaal physical control" . (AP9 gf
vehicle whlle uprler influence of alcohol typically
· means having existing or present bodily restraint,
directing influence. domination. or regulation of
any vehicle. NDCCJ9-08-01, subd. I:

[12]

Indictment and !nformadon
""" Different Offense Included in Offense
Charged

Being in actual physical control (APQ of vehicle
wh.ile under influence of alcohol is lesser included
off"ITJse of driving under inflnencc of aicobol
IDUTI; ovenuling Schuh, 496 N.W.2d 41. NDCC
12 l--01-04. subd. 15, 39-08-01 1 subd. 1.

4- Driving whlle intoxicat~

,;:;:;.
'--1,=J Automobiles

Automobiles
.,. Driving whlle intoxicated

fl8J

Indictment and Information
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State v. Huber, 555 N.W.2d 791 (1996)

J1¥)' instructions which peIIDit defendant who
only committed lesser offense to be convicted
of greater offense and receive consequences of
greater offense are not harmless error.

f- Different Offense Included i.n Offense
Charged

Defendant is not deprived of Sixth Amendment
right to notice of charges against him when
jury convicts him of lesser offense which
was included, though not specitically stated, in
il:lformation. U.S.C.A. ConstAmend. 6.

Attorneys and Law Firms

f1.9J

Criminal Law
ea Several counts or offenses

*792 Lany W. Quast, State's Attomey, St.anton, for plaintiff
and appellee.

Criminal Law
0- Manner of arriving at verdict
In guiding jury i.n its transition from considering
. charged offense to considering lesser included
offense, proper instruction requires acquittal o.f
offense charged before consideration of lesser
included offenses; only after jury has confronted
and unanimously completed ·difficult task of
deciding guilt or inn~c~nce of accused as to
charged offense should jury consider lesser
included offenses.

[20J

Criminal Law
f"!" Conviction of lesser or included offenses

Defendant can be convicted ofoffense charged or
of lesser mcluded offense, but not both.

[21}

Criminal Law
ie- Sufficiency in general
Criminal Law
+- Grade or degree of off~e; lesser-included
offenses

Instructiom that pemiitted ju:ry to convict
· defendant of driving under influence of alcohol
(DUI) even if it found tliat defendant had only
committed lesser -included offense of being in
actual physical control (A.PC) of. vehicle while
· under influence of alcohol were revemole CITor.
NDCC 3.9--08-01, subd. 1. .

f22J

I),.__

Criminal Law
~ Grade or degree of offense; lesser-included
offenses

c::7 -

c..-9

lvfichael Ray HoffimD. Bismarck, for defendant and
appellant.
Opinion
SANDSTROM, Justice.
A jary convicted Benjamin Huber of driving under the
influence of alcohol (DUI), a class B mis~meanor. On
appeal, Huber claims the district coort erred in allowing
the ..State to ,,,aµiend the1urY instructions to include "actual
physical control" (A.PC). We reverse and remand for a new
trial because the iDstructions pemiitted the jmy to convict of
DU! even if it found the defendant had only committed the
lesser included offense ofAPC.

*193 I
On.the evening of August 4, 1995, a Mercer County Deputy
Sheriffresponded to a dispatcher call reporting a "suspicious"
vehicle on COllllty Road 21. Upon arriving at the location, the
officer observed a black: pickup off to the side of the road.
He saw the vehicle move forward but could not positively
identify the driver at tpat time. Two other persons were
present at the scene-one standmg outside the vehicle and the
other seated in the passengers seat The p~on behind the
wheel and the person outside the vehicle were arg'ding.

& the officer approached the vehicle, he identitied the person
behind the wheel as H1:1ber. Huber was sitting in the driver's
seat with the vehicle running. The other two people said one
of them had been driving and Huber had slid behind the
wheel when the driver stepped out of the vehicle. The officer
conducted a number offield scibriety tests and placed Huber
under arrest for driving under the influence of alcohol.
On the morning of trial, prior to jury selection. the State
requested the jury instruction on "essential el~ments
96

~d

.~· .

State v. Huber, 555 N.W.2d 791 (1996)

offense" be amended to iDclude the phrase "or was iil
the instructions to preserve the matter for appeal. Azure
actual physical conirol of' a motor vehicle. The court's
at 656. Failure to object to a jury instructioo, when given
proposed instructioo iDcluded oDly the tenn "operate" a motor
opportunity to do so during trial, waives the right to challenge
vehicle. Over Huber's objec.tioo, the district cotut amended
the instruction oo appeal. State v. Trosen, S47 N.W.2d 735,
the instruction. The jury was instructed that "ft]heprosecution
740 (N.D.1996); see also State v. Barnes, SS1 N.W.2d 279,
satisfies its burden ofproofonlyifthe~vidence shows beyond
281-82 (N.D.1996) ("[i]fthe defendant does not request an
a reasonable doubt ... Huber( J did operate or was in actual
instruction or object to the omission ofan instruction, we will
physical control of a motor vehicle...•" The State did not
not reverse unless the failure to give the i.JJ.sti:uction coostitutes
amend the complaint, nor did the comt amend the verdict
obvious error").
fonns to include a possible verdict of guilty of MC.
The district court had jurisdiction under N.D. CoDSt Art. VI,
§ 8, anclN.D.C.C. § 27-05--06(1). The appeal from the district
court was :filed in a timely manner under N.D.R.App.P. 4(b).
This Court has jurisdiction under N.D. Const Art. VI, § 6,
N.D.C.C. § 29--01-12, and N.D.C.C. § 29-28-06.

*194 B

f4] The State contends Huber acquiesced in the instruction

on APC by submitting a proposed ~ o n on APC,
and he cannot object to the iDstruction on appeal I1;1 this
case, however, Huber objected prior to jury selection to
the inclusion of APC in the jury instructions. The district
!I
comt ~ d the State's request to include APC, Only after
the comfs ruling on the State's request did Huber agree to
[lJ
[21 Huber claims the jury instruction was reversible subnri! a proposed instrnction on .AJ>C. We conciude Huber
error because DUI and MC arc different offenses, and it is
adequately objected to the instruction on MC.
possib!~. to commit APC without committing DUI. Because
the additional iDstruction added a different offense, Huber
The State contends there was no eITOr because APC is, in :fact,
argues the late amendment of the instruction pr~judiccd his
DUI under North Dakota law.
sub~al rights. We evaluate this case by first determining
!SJ [6] UnderN.D.C.C. § 39--08-01(1):
whether the district court erred in amendiDg the instruction
and, if so, whether the error was harmless. State v• .Marshall,
"[a] person .may not drive or be in actual physical control
531 N. W2d 284 (N.D.1995); see also State ~· Sievers, 543 .
of any vehlc!e' upon a high'!Vay or upon public or private
W2d 491 (N.D.1996) (applying hmm.less eiror $1ldard to
areas to which the public has a right ofaccess for vehicular
jury instruction). "We revie'o/jury .instrnctions as a whole, a.ad
use in this state ifany of the follo'Wlllg apply:
determine whether they comctly and adequately inform the
jury of the applicable law." Marshall at 287 (citing State v.
a. That person has an alcohol concentration of at least ten
.A..¥We, 525 N.W 2d 654, 658 (N.D.1994)). "If; as a whole, an
one-hundredths of one percCI1! by weight at the time
instruction~ erroneous, relates to central subject in the case,
of the perfonnance of a chemical test within two honrs
and affects a ~stantial right of the accused, we will reverse
after the driving or beiDg in actual. physical control of a
for that error."- Marshall.
vehicle.

N;

a

A

b. That person is under the influence of intoxicating

liquor.,;

[3 J " 'The pmpose of jury instroctioDS is to apprise the
The .State argues the amended .instruction did not add a new
jury of the state of the law.' .. State v. Murphy, 527
or different offense because both APC and DUI appear in the
N.W.2d 254, 256 (N.D.1995) (quoting State v. Murphy, 516
same statute. A statute may contain more than one separate
N. W.2d 285, 286 (N.D.1994)). "Taken as a who~e. the jury
offense.See, e.g., Statev. Vance, S37N.W.2d545 (N.D.1995)
instructiODS 'must correctly and adequately inform the jury

of the applicable law and must not mislead or confuse the
jury.• "State v. Schneider, S50 N.W .2d 40S, 407 (N.D.1996)
(quotiDg City of Minot v. Rubbelke, 456 N.WJd S11, 513
(N.D.1990)). N.D.R.Crim.P. 30 allows any party to request
jury instructions. The defendant must request or object to

("sexual act'' and "sexual contact" are different offenses
despite appearing in the same statute). Despite appearing in
the same statute, DUI and MC are different offenses. See,
e.g., State v. Schuh, 496 N. W.2d 41 (N.D.1993).
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"Driving" is an element of DUI. N.D.C.C. § 39-08-01.
N.D.C.C. Ch. 39-08 does not de:fine "drive." The State
argues the definition of "drive" under N.D.C.C. § 39-06.2-

02(10) should apply. Gei:ierally, "[w]henever the meaning of
a word or phrase is defined in any statute, such definition
is applicable to the same word or phrase wherever it occurs
in the same or subsequent statutes, except when a contrazy
intention plainly appeaxs."N.D.C.C. § 1-01-09; NorthemX.Ray Co., Inc. v. State, 542 N. W.2d 733 '(N.D.1996).
Under N.D.C.C. § 39-06.2-02(10), "drive" is denned as
"drive, operate, or be in physical control of a motor vehlcI~:·
Under this definition, being in "physical control" constitutes
''driving" and .APC would be the same off~e as DUl'But
the definition of"drive" relied on by the State is inN.D.C.C.
Ch. 39-06.2, the chapter on comraercial drive?S' licmses, and
is limited to i,[aJs used in this chapter, unless the ·context
or subject matter otherwise requires." N.D.C.C. § 39-06.202. DUI and A:PC appear in N.D.C.C. Ch. 39-08. A3 we
have held, "driving is an element required in DUI, but 'not
.APC.,. City of Fargo v. Schwagel, 544 N.W.2d 873, 875
(N.D.1996). I

Under N.D.C.C. § 12.1-01-04(15), an "[i]ncluded offense"
means an offense:

..a. Which is established by proofof the same or less than all
the facts r ~ d to establish commission of the offense ·
charged;
b. Which consists of criminal facilitation of or an attempt
or solicitation to commit the offense charged; or
c. Which differed from the·offense charged only in that
it constitutes a less serious harm or risk of hmn to the
same person, property, or public interest, or because
a lesser degree of culpability suffices to establish its
commission."

[8] "'An offense is a lesser included one of another only
if, in order to commit the greater offense, it is necessary to
commit the lesser.' "Jacpbson at 650 (quoting 21 Am.Jur.2d,
Criminal Law, § 269 (1981)). The difference between DUI
and A.PC is DUI contains the element of "driving" and APC

contains the element of"actualp.hysical control" N.D.C.C. §
39-08-01. 'While it is posSI1'le to be in actual physical control
without driving, it is not posSJ1'1e to drive with~ being in
actual physical control

f7J Under the rules of statutory ·construction, statutes are
construed ''to avoid absurd and ludicrous resuI:ts." State
v. Ericbon. 534 N.W.2d 804, 807 (N.D.1995). If the
1
definition ~f "drive" inclnded both "operating'' and being in
"physical control," .there would be no distinction between
[9]
[10]
[111 In denning statutory tenns', ''w~ must
DUI and APC. They are, 'in fact, distinguishable. "The use
be given their plain, ordinazy and commonly understood
of the word 'or•· between DUI and APC in the statute
meaning, and consideration should be given to the ordinmy
indicates that the L~lature intended to establish two
sense of statntory words, the context in whlch they are used,
distinct offenses." State v. Jacobson. 338 N.W.2d 648, 650 .
and the pmpose which prompted their enactment." City .of
(N.D.1983). ''The execution or imposition of sentence under
West Fargo v. Maring, 458 N.W.2d 318, 320 (N.D.1990).
[N.D.C.C. § 39-08-01] may not be suspended or deferred"'
"[D]rlving requires that the vehicle be in motion in
tor
for a DUI violation. N.D.C.C. § 39-08--01(4)(e). Sentence
the offense of drunk driving to be committed." 93 ALR.3d §
may, how~cr, be suspended for an .APC violatioD. N.D.C.C.
3(a]. .APC typically means "having existing orpiesentbodily.
§ 39-08--01(4)(e)(1).
restraint, directing influence, domination, or regulation ofmy
vehlcle." 93 ALR3d § 2(a].
Because Al'C amf. DUI are different offenses, "drive"

order

cannot mean "physical control" We 'reject application of the
definition of "drive" under N.D.C.C. § 39-06.2-02(10) to
DUI. DUI andAPC are different offenses.
*795 D
·Alternatively, the State argues APC is a lesser included
offense ofDUI.

[12]
[13]
''The tenn 'physical control' is more
comprehensive than either 'drive' or 'operate.' " State v.
Sta,jield, 481 N.'W.2d 834, 836 (Minn.1992). It encompasses
.a wider range of conduct than DUI. 93 ALR3d § 2 (a]; see,
e.g., State v. Schwa/le, 430 N.W.2d 317 (N.D.1988) (:finding
an Al'C violation where the person was asleep at the wheel);
Salvaggi; v. North Dakota Dep't of Transp., 477 N.W.2d
195 (N.D.1991) (person may commjt APC violation without
being observed in the vehlcle). A person who
98
motor vehlcle would necessarily be in actual physical control.

is'~,
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2

"apply to offenses committed prior to the effective date of the
amendment, July l, 1983"). The 1983 Legislature amended
N.D.C.C. § 39-08-01 to include a minimum mandatory

APC differs from DUI in that "it constitutes a less sentence for DUI and allowing for suspension of sentence
for APC.N.D .C.C. §39-08-01(4)(e)(l). We have recognized
serious harm or risk of hann to the same person, property,
the
legally significant difference between the possibility of
or public interest." N.D.C.C. § 12.1-01-04(15). "[T]he real
suspending sentence and a mandatory minimum sentence.
purpose of the [APC] statute is to deter individuals who
RD.R.Crim.P. ll(b)(2) (the court must infozm the'
See
have been dr.in.ldng intoxicating liquor from getting into their
defendant of "the mandatory minimum pumshment, if any,
vehicles, excq,t as passengers." State v. Ghylin, 250 N. W 2d
and
the maximum posS1'ble punishment'?; State v. Hampnn,
252, 255 (N.D.1977); W'zederholt v. Director, N.D. Dep't of
262
N.W2d 495, 501 (N.D.1978) (the court m11St advise
Transp., 462 N.W .2d 44S (N.D.1990). 'When an intoxicated
defendant of maximum sentence, any mandatozy minimum
person chooses to drive, the APC statute " 'enablefs] the
sentence,
but not the minimum possiole sentence); State v.
dnmken driver to be apprehended before he s1rilces.' "
Olson, 544 N.W2d 144, 147 (N.D.1996) (waiver in defects
Starfield at 837 (quoting State v. Webb, 18 Ariz. 8, 274 P.2d
in
previous uncounseled guilty plea cannot be assumed when
338, 339 (1954)).
the record did not disclose in subsequent intervening case
The APC statute is a "preventive measure intended to deter
defendant had been advised of mandatory minimtm1 and was
the drunken driver." Ghylin. "One who has been drinking
being charged with second offense); State v. Schweitzer, 510
intoxicating ,liquor should not be encotl!aged to test his
N.W2d 612, 615 (N.D.1994) (failure to advise defendant
driving ability on the highway, even for a short distance~
of mandatory mi¢mum sentence ·before accepting guilty
where his life and the lives of others hang in the b~ce." · plea was' revem'ble error). The penalties are now different;
Ghylin. If the intoxicated person is intent on driving and has·
therefore, APC is a lesser offense of DUI.
th~ keys to the vehicle, the person becom~ "a ·source of
A:fC is a lesser inclllded offense of DUI. See City ·of
danger to [hlmseliJ, to others, or to property." Starfield at
MonJesano v. Wells, 79 Wash.App. 529, 902 P2d 1266, 1268
837. APC statutes allow the arrest ofsuch persons before the
(Div.
2 1995) ("being mphysical control of a motor vehicle
danger ¢es.
[ ] is a lesser included offense of driving a velricle while
intoxicated" nnder V{a.shingtotl law (emphasis onritted)). To
. 3
the extent this dec:ision is inconsistent with Schuh, Schuh is
ovemtled.
The te:rm lesser included offense has been used both in
the sense of lesser penalties and in the sense of fewer
elements. See. e.g., Jacobson at 650 (under previous law:
4
"the Legislature has provided the same criminal penalty for
[16] ·r17J "Generally, couns should give an instruction
either offense, and on that basis" APC is not a lesser included
on
a lesser included offeme if 'the evidcru:e would permit
o:ffcnseofDU1);and *196 Statev. Clinkscales, 536N.W2d
a jury rationally !o find [the defendant] guilty of the lesser
661 (N.D.1995) (distinguishing Class B felony robbery from
and acquit him of the greater.' "State v. McDonell,
offense
Cla,ss C felony robbery by the existence of additional :f.actnaI
550
N.W.2d
' 62, 63 (N.D.1996) (qnoting State v. Tweed,
element ofwill:fulpossession ofdangerous weapon). Both the
crimin.a1 rules and the criminal code use the tCim "included" 491 N.W.2d 412, 414 (ND.1992)). In this case, there was
a dispute as to who was drivmg the vehicle. Two witnesses
offense rather than "lesser included" offense. See N.D. C. C. §
testmed Huber was not driving, and the deputy sheriff
12.1:..01-04(15); and N.D.RCrim.P. 3I(c).
te~ed he was. There is no dispute Huber was seated
[15] In Jacobson, we said "APC does not qualify as a behind the wheel with the engine running when the deputy
lesser offense" of DUI because the statute provided the
approached. The evidence would have.pen:nitted the jury to
"same criminal penalty for either offense." Jacobson at 650.
rationally :find the defendanf not guilty of DUI, but guilty
At the time of Jacobson's offense, the penalties for DUI
of APC. Instruction on the lesser included offense was
and APC were the same. See N.D.C.C. § 39-08-Dl (prior
appropriate.
to 1983 amendment); State v. Goodbird, 344 N.W.2d 483,
· 486 (N.D.1984) (concluding the 1983 amendments do not
[14]
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Under such an instruction, the jury could have found all
the elements of APC and convicted Huber of DUI even if
the jury would not have found the d~fendant guilty of DUI
Because APC is a lesser included offense of DUI. Huber was
under a correct instruction. It is not possible to detennine
on notice of a possible APC instruction and the State was not
whether the jwy convicted I;Iuber ofAPC or DUI. Under the
required to amend the complaint
Fourteenth Amendment, the State must prove every element
{18] Under the Sixth Amendment, a defendant has the right of the offense beyond a reasonable doub.t. State v. Sheldon,
301 N.W.2d 604, 612 (N.D.1980), cert. d_eni'!d sub nom.
" 'to be informed ofthe nature and cause of the accusation.'
Sheldon v. North Dakota, 450 U.S. 1002, 101 S.Ct. 17J!l,
" Sckwagel at 874 (citing Farefta v. California, 422 U.S.
68
L.Ed.2d 204 (1981). In this case, Huber could have been
806, 818, 95 S.Ct. 2525, 2532, 45 L.Ed.2d 562 (1975)).
convicted
of DUI and subjected to the minimum ~datory
..Conviction upon a charge not.made would be a sheer denial
sentence even ifthe jury had fouDd only the elements o_f APC
of due process." De.longe v. Oregon, 299 U.S. 353, 362, 57
had
been proven by the State.
S.Ct. 255, 259, 81 L.Ed. 278 (1937). However "a defendant
is not deprived ·of his Six~ Amendment right to notice -0f
[191 [20] [21] Although instructing the jury on a l~ser
the charges against him when a jury convicts him of a lesser
included offense would not have been error, the district co1:171
offense which was included, though not sp~cally stated,
should have made clear to the jury the distinction between
in the information." State v. Stoppleworth, 442 N.W.2d 415,
APC and DUI and given the jury correct verdict foIIDS and
417 (N.D.1989).
correct instructions on deliberating 2 when a ]es~er included
offense is a possibility. See State v. Steinme~ .552 N.W.2d
"Quite. simply, an offense charged in an Inf0rmati9n
inherently notifies the defendant that he or she may have
358, 362 (N.D.1996) (recognizing theresponsioilityofa trial
to defend against lesser included offenses; ~o additional or
court to accurately instruct the jwy on the applicable law).
specmc language as to the lesser included offense is necessary
A defendant can be con.icted of the offense charged or of
a lesser included offCDSe, but not botb. State v. Davis, 546
to put the defendant on *197 notice." V(l]1Ce at 548. Under
N.D.R.Crim.P. 3l(c), "ft]he defendant may be found guilty
N.W.2d 30 (Minn.A.pp.1996). The verdict forms should have
ofan offeDSe necessarily included in the offense charge or of been amended to allow a conviction of either DUI or AFC
an attempt to commit either the offense charged or an offense
or an acquittal of both. The district court erred in failing to
properly instruct the jwy and to provide proper verdict forms.
necessarily included therein if the attempt is an offense."

s

The complaint notified Huber ofthe DUI charge and all lesser
included offenses. See Stoppleworth. Even if the .furr. found
all the elements of APC were proven, conviction of AFC
without amending the complaint would not be a denial of due
process.

E

m
[22] Having concluded the district court eITed in its
instr:uctions, including its verdict forms. we further conclud;c
instructioDS which pezmit a defendant who only committed a
lesser offense to be convi¢ed ofa greater offeZJSe and receive
the consequences of the greater offense arc not harmless error.
State v. Trotter, 524 N.W.2d 601 (N.D.1994) (error which
does not affect the substantial rights of the defendant must
be disregarded as ham.less); State v. Demery, 331 N.W.2d 7
(N.D.1983) (''In decidingwhethc:rornoterroris harmful, we
will ex.amine the entire record and evaluate the ezror ~ the
context of the ci:rcw:nstances in which it was made to see if it
had a significant impact on the jurys verdict").

The jury iDstructions were amended to include AFC as an
altemative to "opera~" a motor vehicle. The district comt
.instructed the jmy "that to drive as defined in North Dakota
meaDS to drive, operate or be in physical control of a motor
vehicle." The jmy was instructed to return a guilty verdict if
it found Huber had either "operated" the vehicle or had been
in "actoal physical control" of the vehicle. The verdict forms
allowed the jury to find Huber guilty of DUl or not guilty
Because the instzuction could have had a significant impact
on
the jury's verdict, the instruction affected the substantial
of DUI. The forms were not amended to allow conviction of
rights of Huber and therefore was not harmless error.
AFC.
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oflaw. The judgment ofconviction is reversed and remanded
for a new trial.

IV
Failure of the district court to properly distinguish between
.A:PC and DUI in its *798 instruction 8.Ild failure to amend
the jury verdict f01ms violated Huber's right to due process

VANDEWALLE, C.J., and NEUMANN, MARINO and
MESCHKE, JJ., concur.

Footnotes

I
2

Sclrwagel involved a violation of Fargo Mllllicipal Code Section 8--0310 and not N.D.C.C. § 39-08-01. However, the language of
the ordinance closely parallels ilic DUI statute.
·
We have adopted the. "acquittal first" instroction "to guide a ju:y in its transition fro~ considering the charged o:ffense to considering
lesseri:ocluded offenses." Stale v. Daulton, 518 N.W.2d 719, 720 (N.D.1994). The proper .instruction "requires an acquittal of the
ofmDse charged before co~deration of !csser-i:oc!uded offenses." Daulton at 722. "Only after it has confronted and mianimously
completed !be difficult task of deciding the guilt or innocence ofthe accused as to the c.baz;fed offense should the jury considerlesser
included offcoses." Daulton at 723.
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Case No. 35486 was reversed on appeal Insofar as the North Dakota
[231 P.3d 549] conviction being improperly utilized to enhance the charge, then this case would be remanded back
for possible reduction to .a misdemeanor.!151 Thus, he requests that if we grant relief in Case No. 35486 in regard. to the
North Dakota conviction-which we do above, albeit on evidentiary grounds-that we remand this case for • further
proceedings as intended by the district court.• Given our decision regarding the inadmissibility of the North Dakota
judgment of conviction and subsequent reversal and remand in Ca~ No. 35486, we remand this case for proceedings
·
consistent with our opinion and the Rule 11 plea agreement.11 61

Ill.
CONCLUSION

"·

·.
I!) regard to Case No. 35486, we conclud that the di trict court erred in admi in the state's
· · 4 \)
t>~cause the,e;opy of the jud~ment of convictio was not certified. Accordingly, w acate the judgment of conviction and
remand, Aslg1 ,i<laoce lobe veot-fbece ;s a oew 1dal. we also conclude that the court did not err in finding that the
judgment of conviction was not constitutionally invalid, nor in deciding that the North Dakota statute was substantially
conforming to the Idaho DUI statute such that it could be used to enhance the DUI charge at issue. Pertaining to Case
No. 36033, whHe we conclude that the district court did not err in denying Moore's motion to dismiss on speedy trial
grounds, we remand the case for further proceedings consistent with the Rule 11 plea agreement and our decision in
Ca~e No. 354§6.
Judge GRATTON and Judge MEL.ANSON concur.

. Notes:
•1 1On

appeal, this charge Is referred to as case No. 36033.

1211daho courts have sometimes described an element that elevates a char11e from a misdemeanor offense to a felony offense as a •
charging enhancemenr or in similar language. See generally State v. Weber, 140 Idaho 89, 95, 90 P.3d 314,320 (2004); State v. Schmoll, 144
Idaho 800. 172 P.3d 555 (Ct.App.2007). This should not be confused with a• sentencing enhancement,• i.e., one that authorizes or requires
increased penalties for a misdemeanor or a felony in certain circumstances but does not, in the case of a misdemeanor, elevate the crime to a
felony. See generally State v. Anderson, 145 Idaho 99, 175 P.3d 788 (2008); Slate v. Gerardo, 147 Idaho 22_. 29·30, 205 P.3d 671, 678-79
(ClApp.2009); State v. Leslie, 146 Idaho 390, 195 P.3d 749 (CLApp.2008). Idaho's primary DUI statutes, Idaho Code§§ 18-8004, -8004A,.
8004C and -8005. contain both types of enhancements.
Pl Pursuant to a 2009 amendment, Idaho Code§ 18-8005 has been restructured. Idaho Code§ 18-8005(5) Is now LC.§ 18-8005(6). For
purposes of this opinion we will refer to I.C. § t 8-8005 and Its subsectlons as Uley existed at the time of the charges In lhls case.
14 1StJe North Carolina v. Alford, 400 U.S. 25, 91 S.Ct 160, 27 L.Ed.2d 162 (1970).
ISJ While not at issue on appeal, a review of the record indicates that between his arrest on September 3, 2006, and sentencing on
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December 31, 2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.

[SJ This charge is the basis of Case No. 35486 on appeal.

mThe court noted that the bench warrant was admitted for the limited purpose of proving that Moore had pleaded guilty to a violation of the
relevant North Dakota statute. In view of our decision here. we need not address the correctness of this ruling to admit the bench warrant.
fBJ The Court specifically noted that judicial records are considered" public records" under the Idaho Rules of Evidence. Kom, 148 Idaho at
417 n. 3,224 P.3d at 484 n. 3.

r.- P~;· ·7)
\...£:ttf

!.( 191 Even aside from the lack of certification on the judgment of conviction, various other problems and inconsistencies existed. For example,
the judgment contains no reference to the North Dakota statute under which the conviction was obtained. In addition, comparing the documents to

each other-as the state argues authenticates them-is not conclusive. The uniform complaint and summons and the judgment contain some
differing case numbers and while the uniform complaint states the charge as • actual physical control of a motor vehicle,• the judgment states that
Moore pleaded guilty

to the offense of• drove or in actual physical control of [a motor vehicle]." Finally, the prosecutor's vouching for the

authenticity of the documents by stating that the three documents had been received together in one packet from the North Dakota courts is
troubling. It is well established that no person may testify in court unless first placed under oath. I.R.E. 603. See State v. Gerardo, 147 Idaho 22,
26,205 P.3d 671,675 (Ct.App.2009).
[101Of course, on remand the state could simply request that an amended judgment of conviction be entered on the reduced charge of an

enhanced DUI misdemeanor instead of pursuing a new trial on the felony enhancement
11
[ 1 We note that the case law in Idaho concerning the burdens of proof borne by the parties in regard to a collateral attack on a prior
conviction used as an enhancement was decided prior to our Supreme Court's decision in State v. Weber, 140 Idaho 89, 90 P.3d 314 (2004). in

which the court held a defendant's due process right to collaterally attack a conviction utilized for such a purpose is limited to instances where the
violation of right lo counsel is alleged. Thus, we follow the case law speaking to burdens of proof so far as it applies to allegations of denial of the
right to counsel only. See Custis v. United States, 511 U.S. 485, 496, 114 S.Ct. 1732, 1738, 128 L.Ed.2d 517, 528 (1994).
[121Our Supreme Court noted in Weber that several important considerations support limiting collateral attacks on prior convictions-namely
th~ • ease of administration" and • the interest in promoting the finality of Judgments.• The Court quoted Custis 's warning that " ' [i]nroads on the

concept of finality tend to undermine confidence in the integrity of our procedures' and inevitably delay and impair the orderly administration of
justice.• Weber; 140 Idaho at 93, 90 P.3d at 318 (quoting Custis, 511 U.S. 485, 114 S.Ct. 1732). Furthermore, the Court noted·that • {b]y
challenging the previous conviction, the defendant is asking a district court' to deprive [the] [state-court judgment] of PtsJ normal force and effect
in a proceeding that ha[s] an independent purpose other than to overturn the prior Judgment[!].' • Id.
13

£ 1Moore does·not claim that his conduct in North Dakota which gave rise to the DUI charge would not be a crime in Idaho.
14
£ 1Our conclusion that Moore's speedy trial rights were not violated in this instance should not be interpreted as precluding a trial court
and/or a prosecuting attorney from simply asking a defendant whether he waives his speedy trial rights-thereby avoiding the creation of an

appealable issue. As this Court recently stated in State v. Livas, 147 Idaho 547, 551 n. 4, 211 P.3d 792, 796 n. 4 (CLApp.2009), • good practice
would demand as much."

r1SJ When accepting Moores guilty plea, the court noted that it was a conditional plea,

stating that:
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via
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Fl.ED

P.M_ _ __

FEB 12 2013
CHRISTOPHER D. RICH, Clerk

Inmate name 4llo..at..,..
IDOC No. o i

9 '.?::S:.

Address ·Sl? i µ

f,, ~~ .0 r

R,

ByCINDYHO
DEPUTY

MM,-~.

,b. Q , BnX K'Sc, ~
r :3 2o::1

IN THE DISTRICT COURT OF THE

J:"ov r

/ (

-~~~-~-

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

STATE OF IDAHO,
Plaintiff-Respondent,

)
)
)
)

Case No/k ~ - 3

i,..-(.)
Defendant-Appellant.

7 ;;,

ORDER GRANTING
MOTION FOR
APPOINTMENT
OF COUNSEL

)

S{Jj,:,_ o ~ .1J ~

,LJ :2 /.._o

)
)
)
)

Hc.RE&'t
IT IS IIEAR:B¥ ORDERED that the Defendant-Appellant's Motion for

' offiG,(,.

Appointment of Counsel is granted and

-c:l4c, pa..b/ie, d:'f<"'ot.rS

(attorney's

name), a duly licensed attorney in the State of Idaho, is hereby appointed to represent
said defendant in all proceedings involving this appeal.
DATED this _j_ day of

~~

,20~.

ORDER GRANTING MOTION TO APPOINT COUNSEL
Revised I0/1 4/05
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FEB 12 2013
CHRISTOPHER 0. RICH, Clerk
Sy CINDY HO
DEPUTY

/1 /b+cX

f'vtgt::,"'4...

wf"t,,,._,<·

Full Name of Party Submitting This Document

s {tr'

tP~D... D,

RP 1'

{(S'o~

Mailing Address (Street or Post Office Box)

jbc~So{ .

a (

City, State and Zip Code

RECEIVEr

JAN 2 ~ 2013
Ada county Clerk

Telephone Number

IN THE DISTRICT COURT OF THE

{e;vr f (

JUDICIAL DISTRICT

OF THE STATE OF IOAHO, IN ANO FOR THE COUNTY
Case No.:

OF__._11:.. &---;J::;.·.. . .; :z=-·- - - /fa

rvv "575

Plaintiff,
ORDER RE: PARTIAL PAYMENT OF
COURT FEES (PRISONER)

Having reviewed the [

] Plaintiff's [)']

Defendant's Motion and Affidavit for Partial

Payment of Court Fees,
THIS COURT FINDS AND ORDERS:
[

] The average monthly deposits in the prisoner's inmate account total $_ __ _ __, the

average monthly balance in the prisoner's inmate account during the last six months has been
$

; 20% of the greater of these amounts is $

and must be paid as a

partial initial fee at the time of filing. The prisoner shall make monthly payments of not less than
20% of the preceding month's income credited to the prisoner's inmate account until the
remainder of the court filing fees in the amount of $

are paid in full. The agency or

entity having custody of the prisoner shall forward payments from the prisoner's inmate account
to the clerk of the court each time the amount in the prisoner's inmate account exceeds ten
dollars ($10.00) until the full amount is paid
or ~ ] The prisoner has no assets and need not pay any fee at this time. The prisoner shall

make monthly payments of not less than 20% of the preceding month's income credited to the
prisoner's inmate account until the court filing fees in the amount of$
ORDER RE: PARTIAL PAYMENT OF COURT FEES (PRISONER)

?/

are paid in
PAGE 1
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•

•

full. The agency or entity having custody of the prisoner shall forward payments from the
prisoner's inmate account to the clerk of the court each time the amount in the prisoner's inmate
account exceeds ten dollars ($10.00) until the full amount is paid. ~1S

a,.,~ clu~~ r-e~

m"--:1

ff1 'G<. ~ .

{ov

~ Ct:,uf"C t"rA11Strf'C.

] THIS COURT DENIES the motion because

or [

] the prisoner did not comply with all the requirements of Idaho Code §31-3220A , or
] the Court finds the prisoner has the ability to pay the full filing fee at this time.

Date:

t=<k-· '( I

2,o I 3
Judge
CLERK'S CERTIFICATE OF SERVICE

I certify that a copy was served:
To Prisoner:!":/:
Name:

lift:&1_ ~
Address: ~kCI
6a; f'd:E/

[lc:1 Mailing

City, State, Zip: _

[ ] Fax to (number) _ _ _ _ __

""Ki).....,----':C.L.D_'-----

[ ] Hand-delivery

To [ ) counsel for the county sheriff [ ] the department of correction or [ ) the private
correctional facility:
Name:
] Hand-delivery
Address:

- - - -- - - -- -- -

City, State, Zip: - -- -- - - - - -

Date:

~..-/2-L?

] Mailing
] Fax to (number) - - - -- -

Depule

ORDER RE: PARTIAL PAYMENT OF COURT FEES (PRISONER)
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 9-

2

..-;A;:J{)HNi

CT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY/ F ADA

3
4

5
6

THE STATE OF IDAHO,

7

Case No. CRFE-0800374

Plaintiff,
8

vs.
9

ALBERT R. MOORE,

10

ORDER GRANTING MOTION FOR
ADDITiONAL CREDIT FOR TIME
SERVED

Defendant.

11

12
13

This matter came before the Court on Defendant Albert R. Moore's Motion for Credit for
14

Additional Time Served. In Idaho, a person against whom judgment is entered is entitled to credit
15

for any period of incarceration before judgment is entered if that incarceration was for the same
16

offense or an included offense. Idaho Code§ 18-309.
17

I

On April 28, 2007, Albert R. Moore was arrested for driving under the influence. He was
18
19

released on his own recognizance on July 2 2007 after serving 66 days. Mr. Moore was taken into
·. F.... LoN'°:W'
custody again on August , 2007 and released on bond on August 1O; 2007. The case was dismissed

d~J.

.

20

on August 13, 2007. A new complaint and arrest warrant were filed January 4, 2008 for the same
21

incident. Mr. Moore was arrested on February 23, 2008 and remained in custody until he was
22

convicted and sentenced. The credit for time served was calculated as 137 days from his arrest on
23

February 23, 2008 until sentencing on July 8, 2008. The Court finds that credit was miscalculated
24

and orders credit for the additional 76 days served prior to the February 23, 2008 arrest.
25

·1'
6

ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page I

000216

1

Mr. Moore also requests credit for time served in September 2006. The time served in

2

September 2006 was incident to an unrelated offense that occurred on September 3, 2006. Because

J

this period of incarceration is not related to the April 28, 2007 incident, the time was properly not

4

included in the calculation.

5
6

7

IT IS SO ORDERED.
Dated this

-___Day of October, 2008.

8
9
10
11

12
13

14
15
16
17
18
19
20
21
22
23
24
25

.

26

ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page 2
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f

RECEIVED

fEB, ~ 1m3
ADA COUNTY CLERK

Case No. 35486 was reversed on appeal insofar as the North Dakota
[231 P.3d 549] conviction being improperly utilized to enhance the charge, then this case would be remanded back

for possible reduction to .a misdemeanor.f 151Thus, he requests that ifwe grant relief in Case No. 35486 in regard to the
North Dakota conviction-which we do above, albeit on evidentiary grounds-that we remand this case for" further
proceedings as intended by the district court." Given our decision regarding the inadmissibility of the North Dakota
judgment of conviction and subsequent reversal and remand in Case No. 35486, we remand this case for proceedings
'
consistent with our opinion and the Rule 11 plea agreement.!1 61

Ill.
CONCLUSION

,,.

In regard to Case No. 35486, we conclude that the district court erred in admitting the state's Exhibit 4
because the copy of the judgment of conviction was not certifie~L Accordingly, we vacate the judgment of conviction and
~ - _6s1aw.~ance in the event there is a new trial, we also conclude that the court did not err in finding that the
judgment of conviction was not constitutionally invalid, nor in deciding that the North Dakota statute was substantially
conforming to the Idaho DUI statute such that it could be used to enhance the DUI charge at issue. Pertaining to Case
No. 36033, while we conclude that the district court did not err in denying Moore's motion to dismiss on speedy trial
grounds, we remand the case for further proceedings consistent with the Rule 11 plea agreement and our decision in
Case No. 354~6,
·
Judge GRATTON and Judge MELANSON concur.

Notes:

r11 On appeal,

this charge is referred to as Case No. 36033.

121 Idaho courts have sometimes described an element that elevates a charge from a misdemeanor offense lo a felony offense as a •
charging enhancemenr or in similar language. See generally State v. Weber. 140 Idaho 89, 95, 90 P.3d 314,320 (2004); State v. Schmoll, 144
Idaho 800, 172 P.3d 555 (Ct.App.2007). This should not be confused with a• sentencing enhancement," i.e., one that authorizes or requires
increased penalties for a misdemeanor or a felony in certain circumstances but does not, in the case of a misdemeanor, elevate the crime to a
felony. See generally State
(Ct.App.2009); State

v.

v.

Anderson, 145 Idaho 99, 175 P.3d 788 (2008); State

v.

Gerardo, 147 Idaho 22, 29-30, 205 P.3d 671, 678-79

Leslie, 146 Idaho 390, 195 P.3d 749 (Ct.App.2008). Idaho's primary DUI statutes, Idaho Code§§ 18-8004, -8004A, -

8004C and -8005, contain both types of enhancements.

f3l Pursuant to a 2009 amendment, Idaho Code§ 18-8005 has been restructured. Idaho Code§ 18-8005(5) Is now I.C. § 18-8005(6). For
purposes of this opinion we will refer to I.C. § 18-8005 and its subsections as they existed at the time of the charges In this case.
l4 l See North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970).
l5l While not at issue on appeal, a review of the record indicates that between his arrest on September 3, 2006, and sentencing on

r~
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December 31, 2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.
161This charge is the basis of Case No. 35486 on appeal.

mThe court noted that the bench warrant was admitted for the limited purpose of proving that Moore had pleaded guilty to a violation of the
relevant North Dakota statute. In view of our decision here, we need not address the correctness of this ruling to admit the bench warrant.
[BJ The Court specifically noted that judicial records are considered• public records" under the Idaho Rules of Evidence. Kom, 148 Idaho at
417 n. 3, 224 P.3d at 484 n. 3.

~~,,~ ' ~91Even aside from the lack of certification on the judgment of conviction, various other problems and inconsistencies existed. For example,
the judgment contains no reference to the North Dakota statute under which the conviction was obtained. In addition, comparing the documents to
each other-as the state argues authenticates them-is not conclusive. The uniform complaint and summons and the Judgment contain some
differing case numbers and while the uniform complaint states the charge as • actual physical control of a motor vehicle," the judgment states that
Moore pleaded guilty to the offense of• drove or in actual physical control of [a motor vehicle]." Finally, the prosecutor's vouching for the
authenticity of the documents by stating that the three documents had been received together in one packet from the North Dakota courts is
troubling. It is well established that no person may testify in court unless first placed under oath. I.R.E. 603. See State v. Gerardo, 147 Idaho 22,
26,205 P.3d 671,675 (Ct.App.2009).
1101Of course, on remand the state could simply request that an amended judgment of conviction be entered on the reduced charge of an
enhanced DUI misdemeanor instead of pursuing a new trial on the felony enhancement.
111 1We note that the case law in Idaho concerning the burdens of proof borne by the parties In regard to a collateral attack on a prior
conviction used as an enhancement was decided prior to our Supreme Court's decision in State v. Weber; 140 Idaho 89, 90 P.3d 314 (2004), in
which the court held a defendant's due process right to collaterally attack a conviction utilized for such a purpose is limited to instances where the
violation of right to counsel is alleged. Thus, we follow the case law speaking to burdens of proof so far as it applies to allegations of denial of the
right to counsel only. See Custis v. United States, 511 U.S. 485,496, 114 S.Ct. 1732, 1738, 128 L.Ed.2d 517,528 (1994).
11 21Our Supreme Court noted in Weber that several important considerations support limiting collateral attacks on prior convictions-namely
the • ease of administration" and • the Interest in promoting the finality of judgments.· The Court quoted Custis 's warning that • ' [i]nroads on the
concept of finality tend to undermine confidence In the integrity of our procedures' and inevitably delay and impair the orderly administration of
justice." Weber, 140 Idaho at 93, 90 P.3d at 318 (quoting Custis, 511 U.S. 485, 114 S.Ct. 1732). Furthermore, the Court noted that• [b]y
challenging the previous conviction, the defendant is asking a district court ' to deprive [the] [state-court judgment] of [its] normal force and effect
in a proceeding that ha[s] an independent purpose other than to overturn the prior judgment[!].' • Id.
1131Moore does·not claim that his conduct in North Dakota which gave rise to the DUI charge would not be a crime in Idaho.
1141Our conclusion that Moore's speedy trial rights were not violated in this instance should not be interpreted as precluding a trial court
and/or a prosecuting attorney from simply asking a defendant whether he waives his speedy trial rights-thereby avoiding the creation of an
appealable issue. As this Court recently stated in State v. Uvas, 147 Idaho 547,551 n. 4, 211 P.3d 792, 796 n. 4 (Ct.App.2009), • good practice
would demand as much."
115J When accepting Moores guilty plea, the court noted that it was a conditional plea, stating that:
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Any claims f1SSerted and finally decided in an appeal are barred by res

judicata in a subsequent appeal. Beasley v. State, 126 Idaho 356, 363, 883 P.2d
714, 721 (Ct. App. 1994). The doctrine of res judicata prevents re-litigation of
issues that have been previously decided in a final judgment or decision in an
action between the same litigants. State v. Rhoades, 134 Idaho 862, 863, 11
P.3d 481, 482 (2000); Gubler v. Brydon, 125 Idaho 107, 110, 867 P.2d 981, 984
(1994) (res judicata "prevents the litigation of c~uses of action which were finally
decided in a previous suit"). It includes both claim preclusion (true res judicata)
and issue preclusion (collateral estoppal), such that a valid firial judgment
.

.

.

·rendered on the merits by a court of competent jurisdiction is an absolute bar to a
subsequent action between the same parties upon the same claim or issue.
Aldape

v. Akins, 105 Idaho 254, 256, 668 P.2d 130, 132 (Ct. App. 1983); see

Diamond

v.

Farmers Group, Inc., 119 Idaho 146, 150, 804 P.2d 319, 323·(1990)

(citing from Joyce v. Murphy Land Co. , 35 Idaho 549, 208 P. 241 (1922)), cited in

. Kraft v. State, 100 Idaho 671, 673, 603 P.2d 1005, ·1007 (1979). Furthermore, it
iias

i~ng· been the law that a principle or rule of law decided on appeal becomes ·

f'-J . !::L." 'd' ff
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..the law of th~ case, which must be adhered to in all future proceedings in that
'.

---

case. Combes· v. State. Industrial Special lndem, Fund, 135 Idaho 505, 509, 20

I
I

I

r

I
CONCLUSION

RI

iiJ

DATED this 9th day of October 2012

MARK W. OLSON
Deputy Attorney General
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Offender Name:

MOORE, ALBERT R

Offender Number:

90125

Previous Custody Level: COMMUNITY

Section I Sentence, Criminal History, Age

Section 11 Institutional Behavior

D Class A DOR wilh Level I enhancement ill Ille l&SI 3 years.
D Class A DOR w~h level 2 enhancement in last 3 years.
D Class A DOR wilhour en
in
last 12 m<lflrhs.
D Class 8 DOR in die lasr 12 mon1hs.

Ca~o.-y I: Severity of Current Offense
High Severity
Moderate Severity
Low Severity

X

6

2
I

D
D
D

Conviction for escape or attempted eseape from ed11l1 secure
facility within the IN! IOyean.
DOR for escape or 111emp1ed escape from adult secure facility
within the last 10 yean.
Conviction/DOR for ~scape/walkaway or ancmpted
escape/walkaway from a facility without a security perimeter in
the last S years.

[x]

None

t nhanctmtnl

10

[x}

No Oass A or 8 DOR in 1ht Jut 12 mon1hs.

D

No DOR (Clau A, a. or C) in the last 12 monlhs.

Section-III Release _P roximity ·· · ·,

D

4
0

@

Category 4: Current Age
3
2

I

Not wirhin 18 montlu (low rislc crime) or 12 months (high risk crime) of
TPOIFTRD.

(xJ

Wilhin 18 monlhs (low risk crime) or 12 monL'is (high risk crime) ur
TPDIFTRD. [soc placemen, nwri• ror risk level)

I -2
;

~ ,"
<I

. ·.
.;.

I

0

I -2

0
..

Section V Overrides (check a·uthat apply)

~

. .

Close
Medium
Minimum
Community

7. 12
2-6

06105/1944
·

..

Total Score Section I + II+ Ill .

0

Section I Total - · ,,'. ·

Mandatory

..

•='' c-;,.,,, •~-""'"'"

Needs to be managed at a higher custody level
Can be managed at a lower custody level
Noncomplianl with case plan
Other considerations

§ =m~,
Pl

M,.,,

20+ Years to serve / Life sentence (Medium or Close)
Detainer I Pending Felony / ICE (Medium ur Close)

Override Explanation:
Section VI Recomniended,Custody Leve] ·

D

Close

D

Medium

D

Minimum

~ Community

Section VII Authorization
Final Custody Level:
COMMUNITY
Mccoy, Ronald W 3634
Prepared By:
Date:

..
'j

06/1 5/20 10

0
-2

Section 11 + Ill Total

-1

Discretionary

.

..

Section N Scoring

..

5
0

Details: 09/04/11
3
0

High Severity
Moderate / Low Severity / No Prior

. : ..

13

-1

7

Category 3: Severity of Prior Convictions

:

15

!ht

Details: Class C DOR 05/30/10

Details: No Recorded History

~

17

rllc

Category 2: Escape History

< 23
24 • 31
32 · 38
39 • 50
> 51
Date of P. ir1h

Facility: SICI MAIN DORM

Reviewed By: Cluistensen, Jay 4569
Date:

06/18/2010

Facility Head:

Served By:

Date:

Date:

Mccoy, Ronald W 3634

06/23/2010

----- -
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My Commission Expires
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<..c.,n-~
CERTIFICATE OF MAILING
·2

I HEREBY CERTIFY that on the~day of ;f.7 ,,.,,1 ~:l r 'f
,20.lz_, I
'
mailed a true and correct copy of the_.,£
....
' Jl/<=---<;b'-"o,c__----'-m-=· '-'o::;_TiL-._!_,_..¢=·"""")'---- -- - - - via
prison mail system for processing to the U.S. mail system to:

Cl-e.rF-..

0

±: D,->TY'rct 'I

c>+ .LJ ~ (o
(

,;). PO

w '

Co~.,._,..

£ro.v7= .5r;,

/

Plaintiffz~fend§b{circle one)
.:.:.

_··=
d'---"'>:c.::..:>::....1...
c --"-~--"'--'=e,.__._T_,_t' - = - ~ - - - - -· pg.

I o-S--

7

Revised I 0/24/05
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NO.

'

r

A.M.

11: >I

FILED

P.M._ _ __

I

FEB 1 5 2013

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ALBERT RAY MOORE,
Appellant,

v.
STATE OF IDAHO,
Respondent.

__________ ____

)
)
)
)
)
)
)
)
)
)

Civil Case No. CR-FE-08-0037
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER ON
DIRECT APPEAL

On January 24, 2013, Defendant filed a notice of appeal. The defendant has
the right to be represented on appeal . Idaho Code §19-852. On January 24, 2013,
Defendant applied for the appoint ment of the public defender. The Court finds that,
under these circumstances, appointment of appellate counsel is justified.

The

Idaho State Appellate Public Defender shall be appointed to represent the abovenamed defendant in all matters pertaining to the direct appeal.
IT IS SO ORDERED.

~

DATED, this -1..:[cJay of

2013.

MELISSA MOODY
District Judge

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL

000241

.. "
,I

•

•

. ·· 1
'

•

CERTIFICATE OF MAILING
I HEREBY CERTIFY That on this

_l1_ day of ~ ~-v. . . b....__
. _ __

2013,

I caused a true and correct copy of the above and foregoing instrument to be
mailed , postage prepaid, to :

ADA COUNTY PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE

3647 Lake Harbor Ln
Boise, ID 83703

Christopher D. Rich

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL

000242

-- ~--=--l?J:.;-~~FILE~0~~~---1....---!P.M _ _ __

FEB 19 2013
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

Complete Maili ng Address
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Defendant's Name:

.c. - -

~~f

Date:

Case Number(s):....,.CR-~.....
B~£_2_u_~_

Pleading Guilty to: Charge(s):

Minimum & Maximum Prison/Fine

---------

v~~r:

CJ:X>tJJJJ

Jo~

STATEMENT OF RIGHTS & ExPLANATION OF WAIVERS BY PLEA OF GUilTY
(PLEASE INITIAL EACH RESPONSE)

I. You have the right to remain silent. You do not have to say anything about the crime(s) you are
accused of committing. If you have a trial, the state ~uld not call you as a witness or ask you
any questions. However. anything you do say can be used as evidence against you in court.
I understand that by pleading guilty I am waiving my right to remain silent before and during
trial. If tm.._

II. The waiver of your right to remain silent only applies to your plea of guilty to the crime(s) in this
case. Even after pleading guilty, you will still have the right to refuse to answer any question or
to provide any information that might tend to show you committed some other crime(s). You can
also refuse to answer or provide any information that might tend to increase the punishment for
the crime(s) to which you are pleading guilty.

-1 -
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I understand that by pleading guilty to the crime(s) in this case, I still have the right to remain
silent with respect to any other crime(s) and with respect to answering questions or providing
information that may increase my sentence.µ. ""-- .
Ill. You have the 1ight to be represented by an attorney. If you want an attorney and cannot pay for
one, you can ask the judge for an attorney who wilt be paid by the county.
I
understand ~I\.... .
IV. You are presumed to be innocent. You would be found guilty if: 1) you plead guilty in front of the
judge, or 2) you are found guilty at a jury trial.
~::ta~d th,at by pleading guilty I am waiving my right to be presumed innocent.
V. You have the right to a speedy and public jury trial. A jury trial is a court hearing to determine
whether you are guilty or not guilty of the charge(s) brought against you. In a jury trial, you have
the right to present evidence in your defense and to testify in your own defense. The state must
convince each and every one of the jurors of your guilt beyond a reasonable doubt.

~rsta~

°71

by pleading guilty I am waiving my right to a speedy and public jury trial.

VI. You have the right to confront the witnesses against you. This occurs during a jury trial where
the state must prove its case by calling witnesses to testify under oath in front of you, the jury,
and your attorney. Your attorney could then cross-examine {question) each witness. You could
also call your own witnesses of your choosing to testify concerning your guilt or innocence. If
you do not have the funds to bring those witnesses to court, the state will pay the cost of
bringing your witnesses to court.
I understand that by pleading guilty I am waiving my rig~confront the witnesses against me,
and to present witnesses and evidence in my defense.
~
.
~

:.

QUESTIONS REGARDING PLEA

(Please answer every question. If you do not understand a question consult y~ur .attorney
before answering.)
PLEASE CIRCLE ONE

1. Do you read and write the English language?
If not, have you been provided with an interpreter to
help you 'fill out this form?
2. What is your age?

-'4--·

-2-

~NO
YES

NO

N/A
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I

,.

3. What is your true and legal name?

11/k

.g

r--T

~

/h ttoltc

4. What was the highest grade you completed in school?__,_(:3....,_...___ ____~ - - lf you did not complete high school, have you received
either a general education diploma or high school
equivalency diploma?

m) NO

N/A

5. Are you currently under the care of a mental health
professional? .

YES~

6. Have you ever l:ieen diagnosed with a mental health
disorder?
·

YES~

If so, what was the diagnosis and when was it made? - - - - - - - - - - - - 7. Are you currently prescribed any medication?
If so, have you taken your prescription medication
during the past 24 hours?

YES~..,.

YES

,,- ..
NO~

l

8. In the last 24 hours, have you taken any medications or
drugs, or drank any alcoholic beverages which you
believe affect your ability to make a reasoned and
informed decision in this case?

YES

(jQ)

YES

(ijg)_

9. Is there any other reason that you would be unable to
make a reasoned and informed decision in this case?

10. Is your guilty plea the result of a plea agreement?

~NO

If so, what are the terms of that plea agreement?
(If available, a written plea agreement should be
attached hereto'.=a s "Addendum 'A'·)
'

11. There are two types of plea agreements. Please initial
the one paragraph below which describes the type
of plea you are entering:
a. I underst~nd that my plea agreement is a binding plea agreement.
This means that if the district court does not impose the specific
sentence as recommended by both parties, I will be allowed. to
withdraw my plea of guilty and proceed to a jury trial. _ _ __

-3-
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'

b. I understand that my plea agreement is a non-binding plea
agreement. This means that the court is not bound by the agreement
or any sentencing recommendations, and may impose any sentence
authorized by law, including the maximum sentence stated above.
Because the court is not bound by the agreement, if the district court
chooses not to follow the agreement, I will not have the right to
withdraw my guilty plea. {!km, .
I

12. As a term of your plea agreement, are you pleading
guilty to more ~an one crime?

YES~

If so, do you understand that your sentences for each
crime could be ordered to be served either concurrently
(at the same time) or consecutively (one after the other)?

YES

13. Is this a conditional guilty plea in which you are
NO

reserving your right to appeal any pre-trial issues?
If so, what issue are you reserving the right to appeal?

14. Have you waived your right to appeal your judgment
of conviction and sentence as part of your plea
agreement?

·

YES€)

15. Have any other promises been made to you which have
influenced your decision to plead guilty?

YES~)

If so, what are those promises?

16. Have you had sufficient time to discuss
your case with your attorney?

~

NO

17. Have you told your attorney everything you know about
the crime(s) to which you are pleading guilty?

18. Is there anything you have requested your attorney

~O
YES ~

~

to do that has not been done?
If yes, please explain.

. -4-
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19. Your attorney can get various items from the
prosecutor relating to your case. These may include
police reports, witness statements, tape recordings,
photographs, reports of scientific testing, etc. This is
called discovery. Have you reviewed the evidence
provided to your attorney in discovery?

QW

NO

20. Are there any witnesses whose testimony would show
that you are innocent?

t

.tf

if

21. Do you understand that by pleading guilty you will waive
any defenses, both factual and legal, that you believe
you may have in this case?

YES

"No

22. Are there any motions or other requests for relief that.
you believe should still be filed in this case?

YES

NO

~

If so, what motions or requests?

~

23. Do you understand that if you enter an
guilty plea in this case you will not be al5 e
allenge
any rulings that came before the guilty plea including:
1) any searches or seizures that occurred in your case;
2) any issues concerning the method or manner of your
Arrest; and 3f any issues about any statements you may.
have made to law enforcement officers?

YES

NO

24. Do you understand that when you plead guilty, you are
admitting the truth of each and every allegation contained
in the charge(s) to which you plead guilty?

YES

NO

25. Are you currentiy on probation or parole?

YES§)

~~"
~

°"

If so, do you understand that a plea of guilty in this case
could be the basis of a violation of that probation or parole? YES
26. If you are not a citizen of the United States, the entry
of a plea or making of factual admissions could have
consequences of deportation or removal, inability to
obtain legal status in the United States, or denial of
an application for United States citizenship. Do you
understand?

27. Is the crime to which you will plead guilty one which
will require you to register as a sex offender?
(I.C. § 18-8304)
-5-

~--

YES
YES~
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28. Are you aware that if you plead guilty you may be
required to pay restitution to the victims in this case?
(I.C. §19-5304)
29. Have you agreed to pay restitution in another case as
a condition of your plea agreement in this case?

'
~NO

NO'
_

YES

·. ..

If so, to w h o m ? - - - - - - - - - - - - - - - - - - - -

30. Is there a mandatory driver's license suspension as a
result of a guilty plea in this case?

~NO

If so, for how long must your license be suspended? - - - - - - 31. Are you pleading guilty to a crime for which a mandatory
domestic violence, substance abuse, or psychosexual
evaluation is required?
(I.C. §§ 18-918(7)(a),-8005(9),-8317)
32. Are you pleading guilty to a crime for which you may be
required to pay ,the costs of prosecution and
investigation? (1.C. § 37-2732A(K))
33. Are you pleading guilty to a crime for which you will be
required to submit a DNA sample to the state?
(I.C. § 19-5506)
34. Are you pleading guilty to a crime of violence for which
the court could impose a civil penalty of up to $5,000,
payable to the victim of the crime? (I .C. § 19-5307)

YES

/Nol

~
~

YES · ~
~

YES·

~

YES

@)

35. Do you understand that if you plead guilty to a felony,
during the periqd of your sentence, you will lose your
right to vote in fdaho? (lo. CONST. art. 6, § 3)
36. Do you understand that if you plead guilty to a felony,
during the period of your sentence, you will lose your right ~
to hold public office in Idaho? (lo. CONST. art. 6, § 3)
~ NO
37. Do you understand that if you plead guilty to a felony,
·
during the period of your sentence, you will lose your right ( ~ .
to perform jury service in Idaho? (lo. CONST. art. 6, § 3) ~ '

NO

38. Do you understand that if you plead guilty to a felony
you will lose your right to purchase, possess, or carry
firearms? (I.C. § 18-310)

NO

-6-
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39. Do you understand that no one, including your attorney,
can force you to plead guilty in this case?

•
NO

40. Are you entering your plea freely and voluntarily?

NO

41. Are you pleading guilty because you did commit the acts ~
alleged in the infonnation or indictment?
\~
.

42. If you were provided with an interpreter to help you fill out

'-- -

~

this form, have you had any trouble understanding your
interpreter?
;

YES

NO

&

43. Have you had any trouble answering any of the questions
in this form which you could not resolve by discussion with ~
your attorney?
~
I have answered the questions on pages 1-7 of this Guilty Plea Advisory fonn truthfully,
understand all of the questions and answers herein, have discussed each question and
answer with my attorney, and have completed this fonn freely and voluntarily. Furthermore, no
one has threatened me to do so.
Dated this If;

,.

) J.l / day of d

,2od.

t,, c_

I hereby acknowledge that I have discussed, in detail, the foregoing questions and answers
with my clienl

FINAL

-7-
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144 Idaho 875, 172 P.3d 1150
Court of Appeals of Idaho.
STATE of Idaho, Plaintiff-Respondent,

v.
Troy Alton ALLEN, Defendant-Appellant.
No. 33677.
Nov. 30, 2007.
Background: Defendant whose probation on withheld judgment was revoked for probation
violations appealed from sentence imposed by the Fourth Judicial District Court, Ada County,
Deborah A. Bail, J., on grounds the judge failed to give him credit for all the time served prior to
judgment of conviction.

Holding: The Court of Appeals, Lansing, J., held that defendant was entitled to credit for periods of
prejudgment incarceration.

Vacated and remanded.

West Headnotes

~W ~

KeyQte Citing References for this Headnote

<:;;c.350H Sentencing and Punishment
··>-350HY Sufficiency and Construction of Sentence Imposed
v,,,350HV(D) Credits
,::.,·,J20Hk1156 Prior Confinement
<:::,;~50Hkl160 k. Presentence Confinement.
The credit due a criminal defendant against sentence given for any periods of incarceration that
were served before entry of judgment includes time served on arrests for probation violations.
West's I. C.A. _§_§ 18-309, 19-2603.

_> [ll ~

KeyCitE; Citing References for this Headnote

t" 350H Sentencing and Punishment
,.:..,,3SOHXII Reconsideration and Modification of Sentence
,::,:::;350HXII(B} Grounds and Considerations
C;;;,J50Hl<2254 k. Illegal Sentence.
0

A claim that prejudgment incarceration was not properly credited is a claim that the sentence is
illegal, which may be corrected at any time. Criminal Rule 35.

~[;3J ~- KeyCite Citing References for this Headnote
~::-,.350H Sentencing and Punishment
'-''·=·JSOHV Sufficiency and Construction of Sentence Imposed
<.~"'_350HV(D) Credits
,e:,:,350Hkll56 Prior Confinement
.r_,.,,350Hkq60 k. Presentence Confinement.
Defendant whose prison sentence was commuted to jail time was entitled tp credit for all time
served prior to entry of judgment, including incarceration for probation violations, even though

000257

http:/!correctional. westlaw .com/result/documenttext.aspx?origin=Search&cfid= 1&to from=...

8/1/2011

172 P.3d 1150

·T/i§)

e
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trial court issued amended judgment stating that its intent at sentencing hearing was not to credit
defendant for prior jail time; trial court failed to make any express mention of credit for periods of
prejudgment incarceration at sentencing hearing, and error in oral imposition of sentencing could not
be corrected by written amended judgment. West's LC.A. §§ 18-309, 19-2601(1).

~ W ;;J KeyCite Citing References for this Headnote
{;,.,3SOH Sentencing and Punishment
<:=350HV Sufficiency and Construction of Sentence Imposed
<:=3SOHV(C) Construction
,;,"'350HV(C)2 Punishment
·0,.--350Hk1137 Conflict in Record
,t:;;.·350Hk1139 k. Oral and Written Pronouncements.
The only legally cognizable sentence in a criminal case is the actual oral pronouncement in the
presence of the defendant; the legal sentence consists of the words pronounced in open court by the
judge, not the words appearing in the written order of commitment .

..>\ [~1 ~.

KeyCite Citing References for this Headnote

<~-::-,350H Sentencing and Punishment
.i;,.;;350HXII Reconsideration and Modification of Sentence
.,:;;,.,350HXII(B) Grounds and Considerations
.,_:;,"350Hk2252 k. Technical, Formal or Arithmetical Error.
A clerical error in typing a written judgment that directly conflicts with an orally pronounced
sentence can be corrected by the trial court at any time, but the criminal rule permitting correction of
such errors is not a vehicle for the vindication of the court's unexpressed sentencing expectations, or
for the correction of errors made by the court itself. Criminal Rule 36.

**1151 Bujak Law, P.L.L.C., l'Jampa, for appellant. John T. Bujak argued.
Hon. Lawrence G. Wasden, Attorney General; Jessica M. Lorello, Deputy Attorney General, Boise, for
respondent. Jessica M. Lorello argued.
LANSING, Judge.
*876 This is an appeal of the district court's denial of Troy Alton Allen's motion for additional
credit for prejudgment incarceration.

I.
BACKGROUND

In 2002, Allen pleaded guilty to driving under the influence. The district court withheld judgment
pursuant to Idaho Code § 19-2601(3) and therefore pronounced no sentence of incarceration but
placed Allen on probation. On three occasions, Allen was found in violation of terms of his
probation. In the first two instances, the district court continued probation with the imposition of
additional terms. On the third set of violations, the district court elected to revoke probation, enter
a judgment of conviction, commute the sentence pursuant to I.C. § 19-2601(1), and confine Allen in
the county jail for nine months. At this sentencing hearing, no express mention was made of credit
for Allen's periods of prejudgment incarceration, but the written judgment that followed credited
Allen with seventy-seven days that Allen had previously been jailed in relation to this charge.
Shortly thereafter, Allen filed a motion for correction of the sentence, requesting additional credit
for time served. In that document, Allen claimed that he had been incarcerated for two hundred and
twenty days on arrests for probation violations that occurred during the period of withheld
judgment and that the seventy-seven days credited by the court encompassed only the incarceration
for the most recent probation violation. Allen asserted that pursuant to State v. Albertson, 135
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Idaho 723. 23 P.3d 797 (Ct.App.2001), he was entitled to credit for all the time served before
the court entered judgment and commuted the sentence.
The State did not oppose Allen's motion nor contend that he had miscalculated the credit due. The
district court declined to allow additional credit, however. Instead, the court issued an amended
judgment that stated, in part:
Pursuant to l.C. § 18-309 and State v. Albertson, 135 Idaho 723, 23 P.3d 797 (Ct.App.2001}, the
following language is inserted to reflect the court's true intent in the imposition of the sentence
imposed on July 17, 2006:
In addition to any time you may have al ready served, pursuant to Idaho Code § 18-309, as a
result of this criminal charge, I hereby sentence you to a commuted term of nine (9) months less
seventy-seven (77) days and I ess all credit due since your incarceration on July 17th, 2006, for a
release date of January 25th, 2007. *877 **1152 This amendment is made pursuant to the
Court's authority under Idaho Criminal Rule 36 since the previous judgment omitted the
introductory phrase specified in State v. Albertson, supra.
Allen appeals. FNl
FNl. Execution of Allen's sentence was stayed pending this appeal by order of the Idaho
Supreme Court.

II.
ANALYSIS

;;z ;;z

ill ill
When a criminal defendant is sentenced to a period of confinement, credit against
the sentence must be given for any periods of incarceration that were served before entry of
judgment, save for time served solely as a condition of probation. LC. §§ 18-309, 19-2603;
Albertson. 135 Idaho at 725, 23 P.3d at 799. The credit to which a defendant will be entitled includes
time served on arrests for probation violations, as asserted by Allen here. State v. Covert, 143
Idaho 169, 170, 139 P.3d 771, 772 (Ct.App.2006); State v. Lively, 131 Idaho 279. 954 P.2d 1075
(Ct.App.1998). A claim that prejudgment incarceration was not properly credited is a claim that the
sentence is illegal which, under Idaho Criminal Rule 35, may be corrected at any time. See State v.
Rodriguez. 119 Idaho 895, 897. 811 P.2d 505. 507 (Ct.App.1991).
In Albertson, this Court held that such credit for time previously served must be allowed when a
sentence Is commuted to jail time under LC. § 19-2601(1). In that case the defendant was
sentenced to a prison term, but the sentence was suspended and he was placed on probation. Later,
his probation was revoked and the district court commuted the sentence to one year in the county
jail. The district court denied a subsequent motion requesting additional credit for incarceration that
had occurred before the commutation order. The district court denied the motion, explaining that
when it commuted the sentence it intended that the defendant would serve one year in county jail
with credit for only eleven days on the most recent probation violation arrest, although that intent
was not expressed at the sentencing hearing. This Court declined to give effect to the district court's
after-the-fact statement of its intent. We said:
We recognize that when the district court accepted the parties' stipulation for commutation, it
subjectively intended that Albertson would serve a full year in county jail, and the court felt that
this sentence modification, allowing the defendant to be incarcerated in the county jail with work
release privileges rather than serving his sentence in the state penitentiary, was an exercise of
leniency which was, in effect, a substitute for credit for time already served. However, the
provisions of LC. § 18-309 are mandatory and do not confer upon the trial court discretion to
disallow credit on a sentence. There was no express waiver by Albertson of his right to credit
under § 18-309 as a part of the parties' stipulation. Therefore, we cannot uphold the district court's
disallowance of credit on Albertson's commuted sentence for time previously served both before
and after his judgment of conviction.
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Albert.son, 135 Idaho at 726, 23 P.3d at 800 (footnote omitted). In a special concurrence, Judge
Schwartzman wrote:
I concur in the opinion of this Court. I write only to suggest that a district judge may properly
sentence a defendant in like circumstances to serve a full year on a "commuted" sentence as
follows: In addition to whatever time you may have already served, pursuant to I.C. § 18-309, as a
result of this criminal charge, I hereby sentence you to a commuted term of 365 days or one year in
the county jail.

QJ ~ill~ The district court here denied Allen's motion for additional credit by entering an
amended judgment adopting the suggested language of Judge Schwartzman's special concurrence to
reflect what the court described as its true intent at sentencing. This was impermissible, however,
because the sentence in the amended judgment does not comport with the sentence pronounced
upon Allen at the sentencing hearing. Under Idaho*878 **1153 law, "the only legally cognizable
sentence in a criminal case is the 'actual oral pronouncement In the presence of the defendant.' The
legal sentence consists of the words pronounced in open court by the judge, not the words appearing
in the written order of commitment." State v. Wallace, 116 Idaho 930, 932. 782 P.2d 53. 55
(Ct.wp.1989) (quoting United States v. Bergmann, 836 F.2d 1220. 1221 {9th Cir.1988)). See also
State v. Dreier, 139 Idaho 246. 254. 76 P.3d 990, 998 (Ct.App.2003). Here, once sentence was orally
pronounced on Allen, it was, as a matter of law, subject to the credit for time previously served in jail
for the same offense pursuant to I.C. § 18-309. As we held in Albertson, this credit must be given
effect, notwithstanding a trial court's contrary intent if that intent was not expressed at the
sentencing hearing. Perhaps the language suggested by Judge Schwartzman in his Albertson
concurrence would be effective to accomplish a district court's intent if that language were used in
initially pronouncing the sentence. Once sentence has been pronounced without mention of
prejudgment incarceration, however, the court may not Increase that sentence by issuing a
subsequent judgment or amended judgment that withholds credit mandated by I.C. § 18-309.

ill ~-Allen's motion for additional credit for time served recited that it was brought pursuant to
Idaho Criminal Rule 36, which authorizes trial courts to correct clerical mistakes in judgments or
orders, and the district court's amended judgment also referenced Rule 36 as the source of the
court's authority to alter the description of the sentence. We conclude, however, that Rule 36 does
not provide a vehicle by which a trial court may amend a sentence to give effect to the court's
previously unstated intent that alters the sentence.FN 2 In State v. Phi/lips, 99 Idaho 354. 355. 581
P.2d 1173, 1174 {1978), our Supreme Court held that !.C.R. 36 does not apply to judicial errors
involving the exercise of discretion, as the rule "permits correction of clerical errors but not judicial
errors." See also State v. Griffith, 140 Idaho 616, 618. 97 P.3d 483, 485 (Ct.App.2004). A clerical
error in typing a written judgment that directly conflicts with an orally pronounced sentence can be
corrected by the trial court at any time under I.C.R. 36, State v. Stormoen, 103 Idaho 83, 84. 645
P.2d 317, 318 {1982); Wallace, 116 Idaho at 932. 782 P.2d at 55, but Rule 36 is not "a vehicle for
the vindication of the court's unexpressed sentencing expectations, or for the correction of errors
made by the court itself." United States v. Robinson, 368 F.3d 653. 656 (6th Cir.2004). See also
United States v. Penna, 319 F.3d 509, 513 (9th Cir.2003); United States v. Werber, 51 F.3d 342.
347-48 {2d Cir.1995); United States v. Daddino, 5 F.3d 262, 264-65 (7th Cir.1993). FN 3 We therefore
are constrained to hold that the district court had no authority to enter the amended judgment that
substantively altered Allen's sentence, and it is of no effect.
FN2. Idaho Criminal Rule 36 provides:
Clerical mistakes in judgments, orders or other parts of the record and errors in the
record arising from oversight or omission may be corrected by the court at any time
and after such notice, if any, as the court orders.
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Formerly, Federal Rule of Criminal Procedu re was identical to our I.C.R. 36. Effective
December 1, 2002, the federal rule was amended to provide : "Clerica l Error. After giving
any notice It considers appropriate, the court may at any time correct a clerical error in a
judgment, order, or other part of the record, or correct an error in the record arising from
oversight or omission." The advisory committee notes advise, however, that the changes
"are intended to be stylistic only."
~

It fol lows that Allen's original sentence, as pronounced at his sentencing hearing and set forth in
the original judgment of conviction, remains in effect, and by operation of law credit against this
sentence Is allowed for any periods of prejudgment Incarceration to which Allen is entitled under I.C.
§ 18-309. The amended judgment Is vacated and this matter Is remanded to the trial court for
determination of the credit for prejudgment incarceration to be applied against the sentence.
Chief Judge PERRY and Judge GUTIERREZ concur.

Idaho App.,2007.
State v. Allen
144 Idaho 875, 172 P.3d 1150
END OF DOCUMENT
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State v. Wallace, 116 Idaho 930 (1989)

i82 P.2({53·····- ··

-- ··- ....

In determining whether word or phrase may be
inserted by district court into order, pursuant
to rule permitting direction of clerical mistakes
in orders at .any time, proper inquiry for court
is whether c lerical error has in fact occurred.
Criminal Ruic 36.

116 Idaho 930
Court of Appeals of Idaho.
STATE of Idaho, Plaintiff-Respondent,
V.

Dennis WALLACE, Defendant-Appellant.
No. 17845.

I

Nov. 2 , 1989.

131

Defendant moved to "correct" an "illegal" sentence, claiming
that first wri.tten order of commitment which did not indicate
sentence was determinate created indeterminate sentence and
that second order of commitment following revocation of his
probation could not make sentence detem1inate. The District
Court, Fifth Judicial District, Twin Falls County, Daniel
Meehl, J., denied the motion, and defendant appealed. The
Court of Appeals held that: (I) although written judgment
is presumably correct statement of judgment pronounced
·:..!_n open court, and for that reason is ordinarily treated as
; xpression of jud ment itself e le al sentence consists Cr)
o'"<\o,.words ·pronounced in open court by judge; (2]..j.L..~
order of commitment in criminal case docs not accurately
represent court's oral sentence pronouncement that constitutes
judgment, it is manifestly proper to·correct error pursuant to.
rule permitting correction of clerical mistakes in orders at
any time so that wrinen expression is consistent wjth official
oral pronouncemen!j and (3) written sentence was properly
conformed to oral pronouncement of"detem1inate" sentence,
alfhough initial wrinen order of commitment did not indicate
whether
sentence was determinate, and such action did not
~
abridge any substantive right enjoyed by defendant.

·-

.

Sentencing and Punishment
:"" Oral and Written Pronouncements
A!though written judgment is presuma~J.y c.orrect
s,tptement ofjudgment pronounced in open court,
?nd-for that -reason . is ordinarily_ treated as
expression·of judgment itself, the legal sentence
consists of words pronounced in open court by_
judge, rather than words appearing in written
order of commitment.
6 Cuses that ci le this headnote

Sentencing and Punishment
v"· Conflict in Record

If .order of commitment in criminal case does
pot accurately represent court's oral sentence
pronouncement that consurutes Judgment, JI 1s
manifestly proper to correct error pursuant to
~le .pem1ining correction of clerical mistakes 1h
orders at any time, so that wrinen expression
is consistent with official oral pronouncement.
Criminal Ruic 36.
7 Cases that cite this headnote

Affirmed.
G

~-··Sentencing and Punishment
'{J-» Conflict in Record

West Headnotes (7)

11 1

of wrinen order of ~troeot io
. Correction
, .
criminal case to reflect court's oral sentence
pronouncement that constitutes Judgment may
be made pucsuarit nrle permitting conectioR gf
clerical mistakes in judgments at any time where
sufficient mforma!lon appears in other parts of
' ·record, or in official records kept at time of
proceeding, to show that a mistake, clerical in
nature, has been made. Criminal Rule 36.

Criminal Law

:;,,., Amendment or Correction
Rule authorizing correction ofclerical mistakes in
orders at any time permits district court 10 insert
om itted word or phrase imo order. Criminal Rule
36.

121

C riminal Law
V'" Amendment or Correction

3 Cases that cite this headnote
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State v. Wallace, 116 Idaho 930 (1989)

7BiP~d53

1
!

..- Conclusiveness of Certificate
Transcript certified by reporter shall be deemed
prima facie correct statement of testimony taken
.and proceedings had. J.C. § 1-1 105.
~

r'

IT IS THE SENTENCE OF THIS COURT
that the defendant be committed to the
Idaho State Board of Corrections for a
period not to exceed fourteen ( l 4) years, the
precise period of time to be determined by
other authorities according to law.

Sen tencing and Punishment

,;,,. Resolution of Conflict in Record
Written sentence was properly confonned to
jr.al pronouncement of "determinate" sentence,
although initial written order of commitment did
~ot indicate whether sentence was determinate,
~ such action did not abridge any substantive
~ight enjoyed by defendant; court concluded, after
reviewing COUl1 mir,utes and COUrt. reporter's
verbatim notes that originally imposed sentence
was determinate, and defe ndant did not overcome
.,\resumption of correctness of official repprter's
l ranscript. Crimina!· Rule 36; LC.§ 1-1105.

Attorneys and Law Firms

**54 *93 1 Dennis Wallace, prose.

Jim Jones, Atty. Gen., Jack B. Haycock, Deputy Atty. Gen.,
for plaintiff-respondent.
Opinion
PERCURIAM.
Dennis Wallace appeals from a district court order denying
his LC.R. 35 motion for correction of an "illegal" sentence.
The principal issue on appeal is whether the omission of the
word "determinate" from the original order of commitment
constitutes a c4erical error correctable at any time. A
secondary issue is whether the "lenity doctrine" requires
modification of the determinate sentence to an indeterminate
sentence. For the following reasons, we affirm.
The pertinent facts are as follows. In 1984, Dennis Wallace
pied guilty to a charge of grand theft by embezzlement
in Twin Falls County. The district judge orally imposed
a fourteen-year determinate sentence on October 9, 1984.
However, on October IOan order of commitment was signed
and entered in the district court, reciting:

The court retained jurisdiction for 180 days while Wallace
was incarcerated. The court then released Wallace on
probation, suspending the balance of the sentence. During
this probationary period Wallace committed other crimes to
which he pied guilty. As a result, in January, 1986, Wallace's
probation was revoked and the district court ordered Wallace
to serve the remainder of the fourteen-year "detenninate"
sentence. Wallace then filed a motion for reconsideration of
this sentence under !.C.R. 35, asking the court to "reduce" the
determinate sentence to an indeterminate one. After a hearing
where Wallace testified about his progress and activities in
prison, the court denied the motion. No appeal was taken from
that order.
Later, Wallace filed another motion under T.C.R. 35, this time
to "correct" an "illegal" sentence. He argued that the first
written order of commitment had created an indetenninate
sentence and that the second order of commitment-following
revocation of his probation-could not make the sentence
"determinate." However, after reviewing the court minutes
and court reporter's verbatim notes, the district court
concluded that the sentence-as originally imposed-was to
be fourteen years determinate. In reference to whether the
sentence was determinate or indetenninate the district court
explained its conclusion:
What the court had to do, to resolve the
<:onflict, was to go back to my original
sentencing, and in the transcript of that
proceeding, which I had my court reporter
prepare, it indicates that the sentence was
a determinate sentence, and the statement
in the original order, October 10, written
order, was a typographical **55 *932
error and did not adequately state what
my order said. The second order is in
compliance with what my order from the
bench indicates.
Accordingly, the district court denied Wallace's motion
to correct an illegal sentence because the court minutes
and court reporter's verbatim notes reflected that the
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State v. Wallace, 116 ldaho 930 (1989)
-- -·-·- - - - - ---··--·-------782 P.2d 53

The transcript in any case certified by the reporter sha 11 be
deemed prima facie a correct statement of the testimony taken
and the proceedings had. I.C. § 1-11 05; Stal<! v. Salazar.
111 121 Under !.C.R. 36, "[c]lerical mistakes in judgments, 95 Idaho 305, 507 P.2d 1137 ( 1973); State v. Ruddell, 97
Idaho 436, 546 P.2d 391 (1976). Therefore, Wallace must
[or] orders ... arising from oversight or omission may be
overcome the presumption of correctness of the official
corrected by the court at any time...." Pursuant to this rule the
reporter's transcript to prevail on his motion to correct an
district court may properly insert an omitted word or phrase
illegal sentence. Wallace has not met his burden to rebut the
into an order. Therefore, the proper inquiry for the district
presumption.
Therefore, the district court properly corrected
court is whether a clerical error has in fact occurred. United
the order of conviction.
States v. Dickie. 752 F.2d 1398 (9th Cir.1985) (construing
counterpart federal rule).
Our view concerning the legal effect of the orally pronounced
131 141 ISi Although a written judgment is presumably a sentence is consistent with prior Idaho decisions dealing with
correct statement of the judgment pronounced in open court,
ambiguous oral pronouncements. In those cases, the appellate
and for that reason is ordinarily treated as an expression of
courts have remanded to the trial judges for clarification
the judgment itself, the principle remains that the only legally
of their sentences, rather than simply giving effect to the
cognizable sentence in a criminal case is the "actual oral
judgments as written. S1ate v. Phillips. 99 Idaho 354, 581
pronouncement in the presence of the defenda~t." United
P.2d I 173 ( 1978); Stc,fe v. Ht!ffman. I08 Idaho 720. 70 I P.2d
States v. Bergmann. 836 F.2d 1220, 1221 (9th Cir.1988)
668 (Ct.App.1985) (remanded); S1c11e v. H1?(fina11. 11 1 Idaho
quoting United States v. Munoz-Dela Rosa. 495 F.2d 253,
966, 729 P.2d 441 (Ct.App.1 986) (appeal after remand).
Compare State v. Green~·weig. I02 Idaho 794, 641 P.2d
256 (9th Cir. 1974). The legal sentence consists of the words
340 (Ct.App. I 982) (holding that if oral sentence is not
pronounced in open court by the judge, not the words
ambiguous
but is legally defective, effect may be given to a
appearing in the written order of commitment. United States
written
judgment
which corrects the defect). Here, the orally
v. Bergmann. supra. If an order of commitment does not
pronounced sentence was neither ambiguous nor legally
accurately represent the court's oral sentence pronouncement
defective. At the sentencing hearing, the district judge clearly
that constitutes the judgment, it is manifestly proper to
pronounced a fourteen-year determinate sentence. He said:
correct the error under Rule 36 so the written expression is
"I'm going to give you 14 years in the penitentiary, I'll make
consistent with that judgment. United States v. Dickie. supra;
that a detenninate sentence, that means that you will not be
John.l'on v. Mahry. 602 F.2d 167 (8th Cir.1979). See generally
eligible for parole, ... ." By eventually confonning the wri tten
3 C. WRIGHT, FEDERAL PRACTICE & PROCEDURE:
sentence
to the oral pronouncement, the judge did not abridge
CRIMINAL 20 § 611 (1982). The correction may be made
any substantive right enjoyed by Wallace.
where sufficient infonnation appears in other parts of the
record, or in official records kept at the time of the proceeding,
**56 *933 We have considered the other arguments made
to show that a mistake, clerical in nature, has been made.
by Wallace and find them to be without merit. Accordingly,
Stale 11. Stormol!n, I03 Idaho 83, 645 P.2d 3 I 7 ( 1982);
we
affirm the district court's order denying the motion to
State v. Storey . 109 Idaho 993, 712 P.2d 694 (Ct.App.1985);
"correct" the fourteen-year determinate sentence.
Robin.l'on v. State. 407 So.2d I038 (Fla.App.Div.198 J ) .
word '"detenninate" was omitted from the first order of
commitment.

(61

Parallel Citations
171 The question is whether the official records of the

court accurately reflected the judge's oral pronouncement.

End of Document
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State v. McCoy, 128 Idaho 362 (1996)

913 P.2d 578
4 Cases that cite this headnote

128 Idaho 362
Supreme Court ofldaho,
Twin Falls November 1995 Term.

[3]

Statutes
~ Meaning of Language

STATE ofldaho, Plaintiff-Respondent,

v.

Legislature's clearly expressed intent in enacting
, a statute must be given · effect, and there is
no occasion for construction when language of
-statute is plam and unambiguous. -

Russell McCOY, Defendant-Appellant.
No. 21718.

I

March 22, 1996.

Motorist was convicted of felony offense of eluding police
officer by the Fifth Judicial District Court, Blaine County,
James J. May, J., and he appealed from sentence imposed.
The Supreme Court, Trout, J., held that license suspension of
from one to three years mandated for any motorist convicted
of eluding or attempting to elude police officer was intended
to be in addition to, and not as substitute for, punishment
prescribed under catchall provision.

Statutes
iS= Intention of Legislature

11 Cases that cite this headnote

[4)

Criminal Law
~ Grounds for Allowance

,.rial court properly vacated guilty plea which
defendant entered after he had been incorrectly
advised by trial court of maximum penalty for his
offense, jn order to gjve defendant an opportunity
to change his mind after being informed of correct

Affirmed.

maximum penalty. Criminal Rule 1 l(c).
West Headnotes (6)

[1]

Obstructing Justice
~ Sentence and Punishment

2 Cases that cite this headnote

[5]

_!:icense susp~~ion of from one to three years
mandated for any motorist convicted of eluding
or of __attempting . to elude police officer did
not qualify as a "different punishment," under
catchall felony-sentencing provision requiring
that, unless "different punishment" is specified,
-~!;!_~nie~ shall be punishable by term of
imprisonment ofno more than five years; license
suspension had to be interpreted as being i°: .
addition to, and not as substitute for, maximum
___five-year . term_ specified by. catchall provision,
in ..order .to_avoid __ subverting the_ defint~i.9n_9f
motorist's. offense as "felony:'.' LC._§§ 18-112,
49-1404.

[2]

Statutes
~ Penal Statutes
• criminal statutes are to be construed strictly and
jp favor of defendant.

Criminal Law
~ Discretion of Lower Court
In deciding whether trial court abused its
discretion, Supreme ) Court inquires whether
trial court correctly perceived issue as one
of discretion, whether it acted within outer
boundaries of that discretion and consistently
with any applicable legal standards, and whether
it reached its decision by exercise of reason.
1 Cases that cite this headnote

[6]

Criminal Law
~ Requisites and Proceedings for Entry
Before it can accept guilty plea, district court
iiiustestablish, on record, that plea is knowmgly
a,nd voluntarily entered; at minimum, record must
show that defendanfrealized possible maximum
penalty which could be imposed. Criminal Rule
1l(c) .
2 Cases that cite this headnote
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State v. McCoy, 128 Idaho 362 (1996)
913 P.2d 578

**579 *363 Appeal from the District Court of the Fifth
Judicial District of the State of Idaho, Blaine County. Hon.
James J. May, District Judge.
Appeal from a judgment of conviction. Affirmed.
Attorneys and Law Firms

On August 8, 1994, McCoy appeared before the district court
for arraignment. At that time, the court advised him of his
rights but informed him that the maximum penalty for the
felony charge was only a mandatory suspension of his driving
privileges for a term of one to three years. 2 McCoy pied
guilty to the charge, and the district court accepted his plea.
LC.§ 18-112 provides:

Pena Law Offices, Rupert, for appellant. Raymundo G. Pena
argued.
Alan G. Lance, Idaho Attorney General; Charles E. Zalesky,
Deputy Attorney General, Boise, for respondent. Charles E.
Zalesky argued.

Punishment for felony.-Except in cases where a different
punishment is prescribed by this code, every offense
declared to be a felony is punishable by imprisonment in
the state prison not exceeding five (5) years, or by fine not
exceeding fifty thousand dollars ($50,000), or by both such
fine and imprisonment.

Opinion

TROUT, Justice.
This is an appeal from a judgment of conviction for the felony
offense of eluding a peace officer, entered upon a conditional
plea of guilty.

I.
BACKGROUND AND PROCEDURAL HISTORY

On July 11, 1994, Deputy Dean Sampo of the Blaine County
Sheriffs Office stopped the appellant, Russell McCoy,
because he suspected that McCoy was driving under the
influence (DUI). After Sampo administered a field sobriety
test he returned to his patrol car to contact dispatch. McCoy
then got into his own vehicle and drove away. He was
eventually stopped and issued citations for DUI and carrying
a concealed weapon while under the influence. Thereafter, the
Blaine County Prosecutor filed a criminal complaint **580
*364 charging McCoy with the felony of eluding a peace
officer pursuant to LC. § 49-1404(2). I
McCoy subsequently entered into plea negotiations with
Blaine County Chief Deputy Prosecutor Douglas Nelson.
According to McCoy, Nelson asserted that the charge of
felony eluding a peace officer carried a five-year maximum
prison term, but he would agree to seek only a four-year
indeterminate term with two years fixed. In exchange, McCoy
agreed to waive a preliminary hearing and plead guilty to the
eluding charge. This agreement was reduced to writing.

\1\'estl.?iwNexr

Relying on this provision, the State filed a motion to set
aside the guilty plea on the ground that the district court had
not properly advised McCoy of the maximum penalty for
the eluding charge. At the hearing on the State's motion, the
district court dealt with the issue as a sua sponte consideration
of its own error. In fact, it did not even consider the parties'
arguments on the motion. It specifically ruled that it had erred
in advising McCoy of the maximum penalty for a violation of
LC.§ 49-1404(2). Accordingly, over objection by counsel for
McCoy, it set aside the prior guilty plea and ordered McCoy
to appear for another arraignment.
On August 29, 1994, McCoy again appeared before the
district court for arraignment. At this time, the court
advised him that the maximum penalty for the crime was
imprisonment for up to five years, a fine of up to $50,000,
and suspension of driving privileges for one to three years.
Despite his earlier agreement with the State's seeking of a
prison term for the charge, McCoy entered a conditional plea
of guilty, reserving the right to appeal the trial court's ruling
on the maximum punishment issue. On November 7, 1994,
the district court sentenced McCoy. The sentence included a
unified four-year prison term with two years fixed, precisely
the term McCoy agreed to in the plea agreement. The entire
prison term was suspended and McCoy was placed on three
years probation.

II.

WHETHER THE DISTRICT COURT
ERRED IN CONCLUDING THAT
THE MAXIMUM PUNISHMENT FOR

© 2012 Thomson Reuters. No claim to original U.S. Government Works.
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State v. McCoy, 128 Idaho 362 (1996)
913 P.2d 578

A VIOLATION OF I.C. § 49-1404(2)
INCLUDES IMPRISONMENT AND A FINE

(l] Idaho Code§ 18-11 IA provides that "unless othetwise
provided in a specific act, [a felony offense shall be
punishable] according to the General Felony Statute ...
contained in section 18-112, Idaho Code." LC. § 49-1404
does not provide that§ 18-112 is inapplicable. However, by
its own terms, § 18-112 does not apply "in cases where a
**581 *365 different punishment is prescribed." McCoy
contends that since § 49-1404 provides a penalty for felony
eluding, ie. a mandatory suspension of driving privileges, LC.
§ 18-112 does not apply.

McCoy that the maximum penalty for the charge was five
years imprisonment, a $50,000 fine, and suspension of
driving privileges for one to three years.
III.

WHETHER THE DISTRICT COURT ERRED
PROCEDURALLY IN SETTING ASIDE
MCCOY'S FIRST GUILTY PLEA AND
FORCING HIM TO ENTER A NEW PLEA

(4]
McCoy contends that even if the district court was
correct on the substantive issue, it erred procedurally in
(2]
(3]
It is well-settled that criminal statutes are to granting the State's motion to set aside the guilty plea.
be construed strictly and in favor of the defendant. E.g.
According to McCoy, there is no authority for such a motion
State v. Sivak, 119 Idaho 320, 325, 806 P.2d 413, 418
and, even if there were, the State failed to make any type of
( 1990). However, it is also "well-established that the clearly
showing in support of its position.
expressed intent of the legislature must be given effect, thus
The State merely brought the maximum penalty problem to
leaving no occasion for construction where the language of a
the district court's attention. In dealing with the problem,
statute is plain and unambiguous." State v. Barnes, 124 Idaho
the
trial court did not review the State's motion. Rather, it
379, 380, 859 P.2d 1387, 1388 (1993) (citing Sherwood v.
identified the error and told the parties how it was going to
Carter, 119 Idaho 246,254, 805 P.2d 452,460 (1991)).
remedy it. Accordingly, the proper focus is not on the form
Where an offense is declared by the legislature to be a
of the State's motion. The issue is whether the district court
felony, the definition of "felony" contained in LC. § 18-111
abused its discretion by forcing McCoy to enter a new plea
is applicable. LC. § 18-111 A. For an offense to be a "felony,"
after being correctly advised of the true consequences of a
it must be "punishable with death or by imprisonment in the
plea of guilty to the charge of felony eluding. Cf State v.
state prison." LC. § 18-111. It follows, therefore, that when
Carrasco, 117 Idaho 295, 787 P.2d 281 (1990) (motion to
a non-capital crime is denominated by the legislature to be
withdraw a guilty plea pursuant to I.C.R. 33(c) is addressed
a "felony," the punishment for that felony is provided by
to the sound discretion of the trial court).
LC. § 18-112 unless a statute specifically provides a different
(SJ In determining whether a trial court abused its discretion,
term of imprisonment for that offense. LC. §§ 18-l llA, 112.
we
ask: ( 1) whether that court correctly perceived the
In other words, in light of the definition of "felony," the
issue as one of discretion; (2) whether it acted within the
"different punishment" referred to in§ 18-112 must be death
outer boundaries of that discretion and consistently with
or a term of imprisonment in the state prison.
any applicable legal standards; and (3) whether it reached
Under McCoy's reading of LC. § 18-112, the term "felony"
its decision by an exercise of reason. State v. Hedger,
in § 49-1404(2) is rendered entirely meaningless; a violation
115 Idaho 598, 600, 768 P.2d 1331, 1333 (1989) (quoting
of § 49-1404(2) would not be a "felony" as defined by §
Associates Northwest, Inc. v. Beets, l 12 Idaho 603, 605,
18-111 because it would not be "punishable with death or by
733 P.2d 824, 826 (Ct.App.1987)). In this case, it is clear
imprisonment." Indeed, the felony of eluding a peace officer
that the district court perceived its ability to withdraw
would not even be a "crime" as that term is defined in the
McCoy's plea as involving the exercise **582 *366 of
criminal code. See LC. § 18-109. Because the legislature
discretion. Moreover, it acted consistently with applicable
unambiguously denominated a violation ofl.C. § 49-1404(2)
legal standards and reached its decision through an exercise
a "felony," and because it did not provide a specific prison
of reason.
term for that charge, the punishment set forth in LC. §
(6] Before it can accept a guilty plea, a district court must
18-112 is applicable, and the penalty set forth in§ 49-1404(3)
establish, on the record, that the plea was knowingly and
is in addition to that punishment. LC. §§ 18-I I IA, 112.
voluntarily entered. State v. Colyer, 98 Idaho 32, 557 P.2d
Accordingly, the district court was correct when it advised
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State v. McCoy, 128 Idaho 362 (1996)
913 P.2d 578

626 (1976) (citing Boykin v. Alabama, 395 U.S. 238, 89 S.Ct.
1709, 23 L.Ed.2d 274 (1969)); I.C.R. l l(c). "At a minimum
the record must show that [the defendant] realized the
possible maximum penalty which could be imposed." Colyer,
98 Idaho at 36,557 P.2d at 630. In this case, had the trial court
failed to properly advise McCoy of the true consequences of
his plea and then sentenced him in accordance with I.C. §
18-112, that failure would have been a basis for having the
plea set aside on appeal. Id. Indeed, the district court acted
to avoid the very deficiency which resulted in a successful
appeal in Colyer. See Id. (guilty plea set aside on appeal based
on the fact that both the prosecutor and defense counsel were
mistaken as to the maximum sentence that could be imposed).
Thus, the district court did not abuse its discretion by vacating
the guilty plea in order to give McCoy an opportunity to

change his mind after being informed of the correct maximum
penalty for the charge.

IV.

CONCLUSION

The judgment of conviction is affirmed.

McDEVITT, C.J., JOHNSON, SILAK and SCHROEDER,
JJ., concur.
Parallel Citations

913 P.2d 578

Footnotes

1

J.C. § 49-1404 provides in relevant part:
Fleeing or attempting to elude a peace officer-Penalty.-.... (2) An operator who violates the provisions of subsection (1)
[which enumerates the basic elements of the crime] and while so doing:
(a) Travels in excess of thirty (30) miles per hour above the posted speed limit;
(b) Causes damage to the property of another or bodily injury to another;
( c) Drives his vehicle in a manner as to endanger or likely to endanger the property of another or the person of another; or
(d) Leaves the state;
is guilty of a felony.

2

At this proceeding, the district court relied exclusively upon J.C.§ 49-1404(3), which provides in relevant part:
Any person who has pied guilty or is found guilty ofa felony violation of the provisions of this section ... shall have his driving
privileges suspended by the court for a minimum of one (I) year, which may extend to three (3) years, at the discretion of the
court....

End of Document
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State v. Moore, 148 Idaho 887 (2010)

231 P.3d 532

CONCLUSION

In regard to Case No. 35486, we conclude that the district
court erred in admitting:the state's Exhibit 4 because the ..l. copy of the judgment of conviction was not certified. ~
Accordingly, _we vacate the judgment of conviction and 'i
remand As gui.Jiance in the event there is a new trjaJ, we f
a.Tso concliiae'ihat the court did not err in finding that the
judgment of conviction was not ·constitutionally invalid,
nor in deciding that the North Dakota statute was
substantially conforming to the Idaho DUI statute such
that it could be used_ to enhance the DUI charge at issue.
Pertaining to pase No. 36033, while we conclud1 rm!~·

I
2

district court did not err in denying Moore's motion to
dismiss on speedy trial grounds, we remand ~e case for
further proceedings consistent with the Rule 11 plea
agreement an~ur decision in Case No. 35486

Judge GRATTON and Judge MELANSON con~ur.
Parallel Citations

231 P.3d 532

Footnotes
On appeal, this charge is referred to as Case No. 36033.

Idaho courts have sometimes described an element that elevates a charge from a misdemeanor offense to a felony offense as a
"charging enhancement" or in similar language. See generally State v. Weber, 140 Idaho 89, 95, 90 P.3d 314,320 (2004); Staie v.
Schmoll, 144 Idaho 800, 172 P.3d SSS (Ct.App.2007). .!!tjs should not be con..4bsed withJL"sentencjng enhancement." i.e., one
ce ut
· th c
at authorizes o
· ·
ased enalties for a misdemeanor or a felon in certain c·
misdemeanor c;fc;yate the crjme to a feJonx. See genera y
v. Anderson. 145 Idaho 99, 175 P.3d 788 (2008); State v.
Gerardo, 147 Idaho 2i, 29-30, 205 P.3d 671, 678-79 (Ct.App.2009); State v. Leslie, 146 Idaho 390, 195 P.3d 749 (Ct.App.2008).
Idaho's primary DUI ~tes, Idaho Code § § 18-8004, -8004A. -8004C and -8005, contain both types of enhancements.

3

Pursuant to a 2009 amendment, Idaho Code§ 18-8005 has been restructured. Idaho Code§ 18-8005(5) is now I.C. § 18-8005(6).
For pwposes of this opinion we will refer to I.C. § 18-8005 and its subsections as they existed at the time of the charges in this
case.

4

See North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 LEd.2d 162 (1970).
While not at issue on _appeal, a review of the record indicates that between his arrest on September 3, 2006, and sentencing on
pecember 31, 2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.

6

This charge is the basis of Case No. 35486 on appeal.

7

The court noted that the bench warrant was admitted for the limited pwpose of proving that
had pleaded guilty to a
violation of the relevant North Dakota statute. In view of our decision here, we need not address the correctness of this ruling to
admit the bench warrant.

8

The Court specifically noted that judicial records are considered "public records" under the Idaho Rules of Evidence. Korn, 148
Idaho at 417 n. 3, 224 P.3d at 484 n. 3.

9

Even aside from the lack of certification on the judgment of conviction, various other problems and inconsistencies existed. For
example, the jud ent contains no reference to the North Dakota statute under which the conviction w
.
In addition,
other-as the state argues authenticates them-is not conclusive. 'f.h.e uniform complaint and
comparing e ocumen to
summons and the judgment cont.ain some differing cas~ numbers ~d while the uniform complaint states the charge as "actual
physical control of a motor vehicle," the judgment states that Moore pleaded guilty to the offense of"~~ 'trj.ri_actual ph~E!l.
control of fa motor vehicle]." Finally, the prosecutor's vouching for the authenticity of the documents by s~tirig that the three
documents had been received together in one packet from the North Dakota cowts is troubling. It is well established that no
person may testify in court unless first placed under oath. I.RE. 603. See State v. Gera~do. 147 Idaho 22, 26,205 P.3d 671, 615
(Ct.App.2009).

10

Of course. on remand the state 'COUid simply request that an amended judgment of conviction be entered on the reduced charge of
an enhanced DUI misdemeanor instead of pursuing a new trial on the felony enhancement

11

We note that the case Jaw in Idaho concerning the burdens of proof borne by the parties in ~egard to a collateral attack on a prior
conviction used as !Ill enhancement was decided prior to our Supreme Court's decision in State v. Weber, 140 Tdaho-89, 90 P.3d
314 (2004), in which the court held a defendant's due process right to collaterally attack a conviction utilized for such a pwpose is
limited to instances where the violation of right to counsel is alleged. Thus, we follow tl\e case law speaking to bur{ens-Qf~wof
so far as it applies to allegations of denial of the right to counsel only. See Custis v. United States, 511 U.S. 485, 4~~ 'S{Ct.

Moore
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State v. Moore, 148 Idaho 887 (2010)

231 P.3d 532
1732, 1738, 128 L.Ed.2d 517,528 (1994).

I2

Our Supreme Court noted in Weber that several important considerations support limiting collateral attacks on prior
convictions-namely the "ease of administration" and "the interest in promoting the finality of judgments." The Court quoted
Custis's warning that" '[iJnroads on the concept of finality tend to undennine confidence in the integrity of our procedures' and
inevitably delay and impair the orderly administration of justice." Weber, 140 Idaho at 93, 90 P.3d at 318 (quoting Custis, 511
U.S. 485, 114 S.Ct. 1732). Furthennore, the Court noted that "[b]y challenging the previous conviction, the defendant is asking a
district court 'to deprive [the) [state-court judgment) of fits) nonnal force and effect in a proceeding that ha[sJ an independent
purpose other than to overturn the prior judgment[t].' "Id.

13

Moore does not claim that his conduct in North Dakota which gave rise to the DUI charge would not be a crime in Idaho.

I4

Our conclusion that Moore's speedy trial rights were not violated in this instance should not be interpreted as preclud
trial
court and/or a prosecuting attorney from simply asking a defendant whether he waives his speedy trial rights-thereby avoiding
creation of an appealable issue. As this Court recently stated in Staie v. Livas, 147 Idaho 547, 551 n. 4, 211 P.3d 792, 796 n. 4
(Ct.App.2009), "~ood practice wo~d demand as much;''

-15

When accepting Moore.i guilty plea, the court noted that it was a conditional plea, siiit111~ that
This is a conditional plea whlch means you're allowed to appeal those issues: the speedy trial issue and also this DUI out of
North Dakota. ...
... And so, if those go up on appeal and the court is reversed on either or both of those decisions. then this case would come
back. And it may very well be either completely dismissed if you were not afforded a speedy trial or, certainly, ~ could be
reduced to a misdemeanor....
-

I6

We express no opinion as to whether or how our decision here will affect the proceedings below.

End of Document
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State v. Huber, 555 N.W.2d 791 (1996)

[3]

Criminal Law

555N.W.2d791

.fi- Failure to instruct in general

Supreme Court of North Dakota.

Criminal Law
·¢- Necessity ofrequests

STATE of North Dakota, Plaintiff and Appellee,

v.
.Benjamin C. Hu.BER, Defendant and Appellant

Defendant must request or object to jury
instructions to preserve matter for appeal.

Crimmal No. 960099. I Nov.13, 1996.
Criminal Law
..,_ Failure to instruct in general

Defendant was convicted in the District . Court, Mercer
County, South Central Judicial .District, James M. Vukelic,
J.,. driving under influence of alcohol (DUI). Defendant
appealed. The Supreme Court, Sandstrom, J., held that (1)
DUI and being in "actual physical control" (APC) of vehicle
while under in:tlllence of alcohol are separate offenses; (2)
~·PC is 1cS$ct jncfnded offense ofDUI, o~emili.ng Schuh, 496
N, W.2d 41: (3) iHiY instruction onAJ>C was war.ranted due fu
dispute 8" to driYr:r ofvehicle; and (4) instructions improperly
..pero,itted WP' to conyjct defendant ofDUI eyen jfft found
that defendant had only committed

f

of

efendant charged with driving under iniluenc~
of alcohol (DUl) preserved for .appeal his
objection · to 11IDendmeiit of jury instructions
to include ·"actual physical control" (APC) of
vehicle by objectiDg, prior to jmy selection, io ·
inclusion of AJ>.C in instroctions. NDCC 39--0801; subd._1.

pc.

[SJ

Crlminal'Law
~ .Different Offenses in Same Transaction

Reversed and remanded.

St:amte may ctintain more than one separate
offense.

West Headnotes (22)

·(ji2

Criminal Law

Construction and Effect of Charge as a
'Whole
~

~

.Driyjm: wdei: irrfh1cnce: of a,lcobo! 02IZU and
being in a.ctual physical control (APC) ofvehiole
while ll%lder influence ·are different' offcns~,

Sllpreme Court reviews jury instructions as
whole, and determines whether they coi::rectly and
adequately inform jury of applicable law.

.aespjte appearing in same statute. NDCC 3.9--0gi
01. subd. 1.
·•

2 Cases that cite this headnote

~

'-7

Criminal Law

~ ·Construction and Effect of Charge as a
"Whole
Criminal Law
~ Instructions in general
If; as a wh.ole,jury instruction is erroneous, relates
to central subject in. case, and affects substantial
right of accused, Supreme Court will reverse for
that CII'OT,

2 Cases that cite this headnote
, ,..._

Jl

CrlminalLaw.
~ Traffic offenses

[7]

Statutes
0,...

.,.

Effect and consequences

Un.der rules ofstatutozy constmction, statutes·are
construed to avoid absurd and ludicrous results.
· l Cases that cite this headnqte
~dictment and Info;mation
.~ Different Offense Included in Offense
· Charged

000274

State v. Huber, 555 N.W.2d 791 (1996)

Person who is clrivingmotorvehieJe is necessarily

Offense is lesser included one of another only if,
in order to coIIlicit greater offmse, it is necessary
to commit lesser. NDCC 1i:l-OH)4, subd 1.5.

·.

[91

.

µi "actual physical control" (A.PC) of vehicle.
NDCC 39-08-01, subd 1.

e

Stamtes
+-. Policy and purpose ofact

P1IIPose ofstatute prohl'biting persons from being
in actual physical control (A.PC) of vehicle while
under intluence of alcohol is to deter individuals
who have ·been drinking intoxfoating liquor
from getting into vehicles, except as passengers.
NDCC 39-08-01, subd 1.

Statutes
e- Meaning of Language
Statutes
.._ Context and related clauses
In defining statntozy terms, words must be given
their plain, ordinaxy, and commonly understood
meaning, and consideration should be given to
·or~ sense of statutory words, context in
which they are used, and pmpose which prompted
their enactment

1 Cases that cite this headnote
[15]

~ Auto~obiles

"Dr:f!ing" recnrltes · that vehicle be in motion
ip order for offense of clJ'1mk dcivlng to be
cprrµnitted. NDCC 39-08-01, subd. l.

"'-!-'-/

Indictment aIJd Informadon
f- Differont Offense Included in Offense
Charged

Being in actual physical control (APQ of vehicle
while under influence of alcohol is lesser included
offense of driving ,mder mflnencc of alcobol
@W): overruling Schuh, 496 N. W.2d 41. NDCC
J' J---01={)4, subd. IS, 39-08-01, subd 1.

i- Driving while intoxicated

~ - Automobiles
·
+a Driving while intoxicated

Antomobiles
P Driving while intoxicated

~ Criminal Law

~

.,. Reasonable or rational basis
Generally, comts should give . instruction on
lesser in.clqded offi:nse if evidence would pezmit
jury rationally to :fi.od defendant guilty of lesser
offense and acquit him ofgreater.

Being in "actnal physical control" . (APC) 9f
vehicle while Ulldcr in:fluence of alcohol ~jcally
· meaos having existing or present bodily restramh
directing influence. domination. or regulation of
any vehicle. NDCC.39-08-01, subd. l:

eCrirnmaiLaw
[121

f-o Motor vehicle offense charges

Automobiles
._. Driving while intoxicated

Jury instmction on lesser included offense of
being #1 actual physical control (A.PC) of vehicle
while under in:fluence of alcohol was wmamed.
in prosecution for driving under intluence of
alcohol (DUl), where there was dispute as to
whether defendant, who was sitting behind wheel
with engine rw:ining when deputy approached,
was c!rivin(vchic!e. NDCC 39-08--01, subd. l.

Term "physical control," as used in statute
proln'biting persons from being in ~tual physical
· control of vehicle while under influence of
alcohol. is more comprehensive than either
"drive" or "operate." NDCC 39-08-01, subd 1.

[13]

Automobiles
~ Driving while intoxicated

000275
(18]

IndicQDent and Information

e
State

v. Huber, 555 N.W.2d 791

/1996)

+- Different Offense Included in Offense

Jtµy instructions which permit defendant who
only cori:umtted lesser offense to be convicted
of greater offense and receive consequences of
greater offeDSe are not hannless error.

Charged
Defendant is not deprived of Sixth Amendment
right to notice of charges agamst him when
jury convicts him of lesser offense which
was included, though not specifically stated, in
mformation. U.S.C.A. Const.Amend. 6.

Attorneys and Law Finns
f19J

Criminal Law

*192 Lany W. Quast, State's Attomey, Stanton, for plaintiff
and appellee.

,ea. Several counts or offenses
Criminal Law

.,._ Manner ofamving at verdict
In guiding jury in its transition from considering

. charged offense to considering lesser included
off'eDSe, proper instruction requires acquittal o_f
offense charged before consideration of lesser
included offenses; only afterjury has confronted
and mianimously completed ·difficult wk of
deciding guilt or inn~~nce of accused as to
charged offense should jury consider lesser
included offenses.

.

[20]

Criminal Law

re. Conviction oflesser or included offenses
Defendant can be convicted ofoffense charged or
of lesser included offense, but not both.

Criminal Law

[ZIJ

+- Sufficiency in general
Criminal Law
<0- Grade or degree of o.ffeDse; lesser-included
offenses

Instructions that pemilited jwy to convict
· defendant of driving under influence of alcohol
(DUI) even if it found that defendant bad only
committed lesser -included offense of being in
actual physical control (APC) of. vehicle while
· under in:fluence of alcohol were reversible error.
NDCC 39-08--01, Sl,lbd. 1. ·

[ZZJ

Michael .Ray Hoffman, Bismarck. for defendant and
appellant.
Op.in.ion

SANDSTROM, Justice.
A jury convicted Benjamin Huber of driving under the
influeoce of alcohol (DUl), a class B misdemeanor. On
a.PJ)eal, Huber claims the district court erred in allowing
the State
.. to / aµiend theJlllY instructions to include "actual
physical control" (APC). We reverse azid remand for a new
trial because the .i:nstrnctions permitted the jury to convict of
DUI even if it found the defendant had only cozmnitted the
lesser included offense ofA.PC.
*793 I

On. the evening of August 4, 199S, a Mercer County Deputy
Sheriffresponded to a dispatcher call reporting a "suspicions"
vehicle on CotmtyR,oad 21. Upon miving at the location, the
officer observed a black pickup off to the side of the road.
He saw the vehicle move forward but could not positively
identity the driver at th.at time. Two other persons were
present at the scene-one standing outside the vehicle md the
other seated in the passengers seat The person behind the
wheel and the person outside the vehicle wer~ arguing.
As the officer approached the vehicle, he identi:fied the person
behind the wheel as H1:1ber. Huber was sitting in the driver's
seat wjth the vehicle running. The other two people said one
of them had been driving and Ruber had slid behind the
wheel when the driver stepped out of the vehicle. The officer
conducted a nomber offield sdbriety tests and placed Huber
under arrest for driv:ing under the influence of alcohol.

Criminal Law

Grade or degree of offense; lesser-included
offenses
¢.,.

On the mommg of trial, prior to jury selection, the<lml276
requested the jury iDstruction on "essential ele'ments of the

·.· .

State v. Huber, 555 N.W.2d 791 (1996)

offense" be amended to include the phrase "or was in
actual physical control of' a motor vehicle. The court's
proposed instruction included ortly the term "operate" a motor
vehicle. Over Huber's objec.tioD, the district court amended
the instruction. Thejmy was instructed that "[t]he prosecution
satisfies its burden ofproofortly ifthe~vidence shows beyond
a reasonable doubt ... Huber[ J did operate or was in actual
phY3ical control of a motor vehicle.•_.. The State did not
amend the complaint, nor did the court amend the verdict
fonn.s to include a possible verdict ofguilty ofMC.
The district court had jurisdiction under N.D. Coost. Art VI,
§ 8, andN.D.C.C. § 27--05-06(1). The appeal from the district
court was filed in a timely manner under N.D.R..App.1'. 4(b);
This Court has jurisdiction 'llDder N.D. Const Art. VI, § 6,
N.D.C.C. § 29--01-12, and N.D.C.C. § 29-28--06.

the instructions to preserve the matter for appeal. Azure
at 656. Failure to object to a jury instruction, when given

opportunity to do so during trial, waives the right to challenge
the instruction on appeal. State v. Trosen, 547 N.W.2d 735,
740 (N.D.1996); see al.so State v. Eames, 551 N.W.2d 279,
281-82 (N.D.1996) C'[i]fthe defendant does not request an
mstruction or object to the onnssion ofan instruction, we will
not reverse unless the failure to give the ms~ction constittrtes
obvious error").
*794 B

[41 The State contends Huber acquiesced in the instruction
on APC by submitting a proposed instruction on APC,
and he cannot object to the instruction on appeal. ~ this
case, however, Huber objected prior to jmy selection to
the inclusion of MC in the jmy instructions. The district
rr
comt &r?I1ted the State's request to include APC, Only after
the court's ruling on the State's request did Buber agree to
[11
[2} .Huber claims the jury instruction was reversible submj! a proposed instrnction on APC. We conciude Huber
error because DUI SDd MC are different offenses, and it i.s
adequately objected to the instruction on APC.
possib~-to commit APC without committing DtJl Because
the additional instruction added a different o!feose, Huber
The State conteDds there was no mor because APC i.s, in fact.
argues the late amendment of the instruction p~judiced his
DUI under Nor.th Dakota law.
subs~al rights. We evaluate this case by mst determining
[SJ [6] UnderN.D.C.C. § 39-0~1(1):
whether the district court med in amending the instrnction

and. ifso, whether the error was .har.mless. State v. Marshall.
531 N.W.2d 284 (N.D.1995); see abo State'!'· Sievers, 543 .
N. W .2d 491 (N.D.1996) (applying .bmmless em,r $ndard t.o
jmy instruction). "We reviewjury instructions as a whole, and
detcmline whether they com:ctly and adequately mfomi the
jmy of the applicable law." Marshall at 287 (citing State v.
.L'"11re, 525N.W.2d6S4, 658 (N.D.1994)). ·~ asa whole, an
instmction ~ erroneous, relates to cen~ subject in the case,
and affects a ~stantial right of the accused, we will reverse
for that error." Marshall

a

A
[31 " 'The pmpose of jury instructions is to apprise the
jury of the state of the law.' " State v. Murphy, 527

"[a] person may not drive or be in actual physical control
of any vehic!e· upon a highyi'ay or upon public or private
areas to which the public has a right ofaccess for ve.mcular
use in this state if any of the following apply:

a. That person has an alcohol concentration of at least ten
one-hundredths of one percCO! by weight at the time
of the performance of a chemical test within two hours
after the driving or being in actual physical control of a
vehicle.
b. That person is under the influence of intoxicating
liquor."

The _State argues the amended instruction did not ackl a new
or different offense because both MC and DU! appear in the
N.W.2d 2S4, 256 (N.D.1995] (quoting State v. Murphy, 516
same statute. A statute may cozitai:n more than one separate
N.W.2d 285,286 (N.D.1994)). "Taken as a who~e, thejmy
offense.See, e.g.,Statev. Vance, 537N.W.2d545 (N.D.1995)
· instructions 'must co:c:ectly and adequately inform the jury
("sexual act" and "sexual contact" are different qffenses
of the applicable law and must not nnslead or confuse the
despite appearing in the .same stattrte). Despite appearing in
jury.• "State v. Schneider, 550 N. W.2d 405, 407 (N.D.1996)
the same statute, DUI and MC are different offenses. See,
· (quoting City ofMmor v. .Rubbe!Jce, 456 N.W.2d 511, 513
e.g., State v. Schuh, 496 N.W.2d 41 (N.D.1993).
000277
(N.D.1990)). N.D.R.Crim.P. 30 allows any party to request
jury instructions. The defen·dmt must request or object to
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"Driving" is an element of DUI. N.D.C.C. § 39-08-01.
N.D.C.C. Ch. 39-08 does Dot de:fine "drive." The State
argues the de:finition of "drive" under N.D.C.C. § 39-06.202(1 O) should apply. Generally, "fw]henever the meaning of
a word or phrase is de.fined in any statute, such de:finition
is applicable to the same word or phrase wherever it occurs
in the same or subsequent statutes, e,:cept when a cont:razy
intention plainly appears."_N.D.C.C. § l-01-09;NorthemXRay Co., Inc. v. State, 542 N.W.2d 733 (N.D.1996).

Under N.D.C.C. § 39--06.2-02(10), "drive" is defined as
"drive, operate, or be in physical control ofa motor vehicl~."
Under this definition, being in ''physical co_ntrol" constitutes
"driving" and A:PC would be the same offense as DUL'But
the defimtion of"drive" relied on by the State is inN.D.C.C.
Ch. 39-06.2, the chapter on COIDJlletcial driven' licenses, and
is limited to "[a]s used in this c.ha:pter, mi.less the context
or subject matter otherwise requires." N.D.C.C. § 39--06.202. DUI and MC appear in N.D.C.C. Ch. 39-08. As we
have held, "driving is an elelllCilt 1:Cquired in DUI. but ·not
AJ.'C." Clty of Fargo v. ScJrwagel, 544 N.:W.2d 873, 87S

(N.D.1996). I

Under N.:0.C.C. § 12.1-01~ (15), an "fi)ncluded offense"
means an offense:
"a. Which is established by proc,fofthe same or less than all
the facts re~d to establish commission of the offense ·
charged;
b. Which consists of criminal facilitation of or Bll attempt
or solicitation to commit tbe offense charged; or
c. Which differed from tbe· offense charged only in that
it constitutes a less serious harm or risk of harm to the
same person, property, or public interest, or because
a lesser degree of ~ability suffices to establish its
commission."
[8]

" 'An offense is a lesser inclnded one of llllotber only

~ in order to commit tbe greater offense, it is necessary to

commit the lesser.' "Jacpbso11 at 650 (quoting 21 AmJur.2d,
Criminal Law, § 269 (1981 )). The difference b_etween DUI
lllld .A:PC is DUI contains the element of"drlving" and A.PC
contains the element of"actnaj physical control" N.D.C. C. §
39-08--0 l. Vlbile it is possible to be in actual physical control
without d:rmng, it is not possible to drive without. being in
actual physical control

f7J Under the rules of statotozy ·construction, st.atutes are
construed "to avoid absurd and ludicrous resu!Js," State
v. Eric/aon, S34 N.W.2d 804, 807 (N.D.1995). If the
1
definition ~f "drive" included both "opera~ and being in
"physical control....there would be no distinction between
[9]
[10]
[11] In de&ing statutory temJS, "w~ must
DUI and A:PC. They are, mmet. distinguishable. "The use
be given their plain, ordinary and commonly understood
of the word •or•· pe~en DUI and A:PC in the statute
meaning, and conrideration should be given to the ordinazy
indicates that the Legislature int.ended to establish two
sense of statotozy words, the context in which they are used,
distmct offenses." State v. Jacobson, 338 N.W.2d 648, 6SO .
and the pmpose which prompted their enactment." City .o f
(N.D.1983). "The execution or imposition of sent.ence under
West Fargo v. Maring, 458 N.W.2d 318. 320 (N.D.1990).
[N.D.C.C. § 39-08-01] may not be suspended or deferred" '
"[D]riving requires that the vehicle be in motion in order for
for a DUI violatioo. N.D.C.C. § 39-08--01(4)(e). Sentence
the offense of drunk driving t.o be committed.,. 93 ALR3d §
may, how~cr. be suspended for an A:PC violation. N.D.C.C.
3fa]. A.PC typically means "having existing or present bodily .
§ 3.9--08-01(4)(e)(1).
restraint, directing in:tluence, domination, orregulation ofany
vehicle."
93 ALR3d § 2faJ.
Because A:PC and DUI are different offenses, "drive"
cannot mean "physical controL" We reject application of the
definition of "drive" under N.D.C.C. § 39-06.2-02(10) to
DUI. DUI andAJ.'C are different offenses.

*19S D
Alternatively, the State . argues A.PC is a lesser included
offense ofDUI.

-e. .

''The term 'physical control' is more
comprehCDSive than either 'drive' or 'operate.' " State v.
Sta,:field. 481 N.W.2d 834, 836 (Minn.1992). lt encompasses
. a wider range of conduct than DUL 93 ALR3d § 2 [a]; see,
e.g., State v. Schwalk, 430 N. W.2d 317 (N.D.1988) (nnding
an A:PC violation where the person was asleep at the wheel);
Salvaggi; v. North Dakota Dep't of Tra11Sp., 417 N.W.2d
[121

[13]

195 (N.D.1991 ) .(person m:"Y commit A:PC viola~~n ~5278
being observed m the vehicle). A person who 1S driving a
motor vehicle w~uld necessarily be in actual physical control.
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"apply to offenses committed prior to the effective date of the
amendment,
July 1, 1983 j . The 1983 Legislature amended
2
N.D.C.C. § 39-08-01 to include a minimum mandatory
[14] A:PC differs from DUI in that "it constitutes a less sentence for DUI and allowing for suspension of sentence
for A:PC. N.D.C.C. §39-08-01 (4)(e)(l). We have recog:ciud
serious harm or risk of ham to the same person, property,
the legally sig.nffican.t difference between the poss1"bility of
or public interest" N.D.C.C. § 12.1-01--04(15). "rrJhe real
suspending sentence and a mandatory mimmum sentence.
purpose of the [APC] statute is to deter individuals who
See N.D.RCrim.P. ll(b)(2) (the court must infomi the·
have been drinking intoxicating liquor from getting into their
defendant of "the mandatory minimum punishment, if any,
vehicles, except as passengers." State v. Ghylin, 250 N.W2d
252,255 (N.D.1977); Wiederholt v. Director, N.D. Dep't of and the maxim'!lill posSible pumsbment"); State v. HaTnfll1n,
262 N.W.2d 495, 501 (N.D.1978) (the court mtlSt advise
Transp., 462 N.W.2d 445 (N.D.1990). men an intoxicated
defendant
of maximum sentence, any maDdatozy mmimUIIl
person chooses to drive, the A:PC statute " 'enablefsJ the
sentence, but not the mmimum possible sentence); State v.
dnmke.n driver to be apprehended before ·he strikes.' "
OJ.son, 544 N. W2d 144, 147 (N.D.1996) (waiver m defects
Sta,field at 837 (quoting State v. Webb, 78 Ariz. 8,274 P.2d
in previous UilCOUDSeled guilty plea CaDDOt be assumed When
338, 339 (1954)).
the record did not disclose in subsequent intervening case
The A:PC statute is a "preventive measure intended to deter
defendant h..ad been advised ofmandatorymimmnm and was
the dnmken driver." Ghylin.. "One who has been drinking
being charged wl°th second offense); Stare v. Schweitzer, 51 O
intoxicating .liquor should oot be encouraged to test his
N.W.2d 612, 615 (N.D.1994) (:failure to advise defendant
driving ability OD the highway, even for a short distance;
of mandatory mi¢mum sentence ·before accepting guilty
where his life and the lives of others hang in the bal13!1ce." · plea was· revemole error). The penalties are now different;
Ghylin. rt the intoxicated person is inteot on driving md .!ias· therefore, APC is a lesser offense ofDUI.
·
the key! to the vehicle. the person becomes "a source of
RC is a lesser .included offense of DUI See City ·of
danger to [himseif), to others, or to property." Sta,jield at
Montesano
v. Wells, 79 Wash.App. 529, 902 P.2d 1266, 1268
837. APC statutes allow the arrest ofsuch persons before the
(Div. 2 1995) ("being in phys'ical control of a motor vehicle
danger llrises.
[ ] is a lesser inclnded offense of driving a vehicle while
intox:icated" !lilder Washingtop. law (emphasis omitted)). To
. 3
the extent this decision is iDCODSistent wfth Schuh, Schuh is
ovem.tled.
The tmn lesser included offense has been used both in
the sense of lesser penalties and in the sense of fewer
elements. See, e.g., Jacobson at 650 (under previous law:
"the Legislature has provided the same crlmiDa1 penalty for
either offense, and on that basis" APC is not a lesser included
offense ofDUI); and *796 State v. Clinkscales, 536 N. W.2d
661 (N.D. 1995) (distingnishing Class B felony robbeiy from
C1s;ss C felony robbery by the existence of additional :factual
element ofwillful possession of dangerous weapon). Both the
criminal .rules aod the crimi:nal code use the teml "included"
offense ratherthan''lesserincluded" offense. See N.D.C.C. §
12.f-01-04(15); lllldN.D.RC.rim.P. 3l(c).

4

[16] ·c111 "Generally, courts should give an instmction
on a lesser included offense if 'the evidence would permit
a jmy rationally ~ :fi.nd [the defendant] gmlty of the lesser
offense and acquit him of.the greater.' "State v. McDonell,
550 N.W.2d '62, 63 (N.D.1996) (quoting State v. Tweed,
491 N. W2d 412, 414 (N.D.1992)). In this case, there was
a dispute as to who was driving the vehicle. Two 'Witnesses
testi:fied Huber was not driving, and the deputy sheriff
te~tified he was. There is no dispute Huber was seated
[15] In Jacobson, we said "A:PC does oot quality as a behind the wheel 'With the engine running when the deputy
lesser offense" of DUI because the statute provided the
approached. The evidence would have.pemritted the jury to
"same criminal penalty for either offense." Jacobson at 650.
rationally :find the def~ not guilty of DUI, but guilty
At the time of Jacobson's offense, the penalties for DUI
of A:PC. Instruction on the lesser included offense was
. and APC were the same. See N.D.C.C. § 39-08-01 (prior
appropriate.
to 1983 amendment); State v. Goodhird, 344 N:W2d 483,
000279
· 486 (N.D.1984) (concluding the 1983 am.endments do not
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Under such an instruction, the juzy could have found all
the elements of APC and convicted Huber of DUI even if
the jury would not have found the defendant guilty of DUI
Because APC is a lesser included offense of DUI, Huber was
under a correct instruction. It is not possible to determine
on notice of a possible A.PC instruction and the State was not
whether the jury convicted Ijuber of A.PC or DUI. Under the
required to amend the complaint.
Fourteenth Amendment, the State must prove every element
[18] Under the Sixth Amendment, a defendant has the right of the offense beyond a reasonable doubt State v. Sheldon,
301 N.W.2d 604, 612 (N.D.1980), cert. d_eni~d rub nom.
" 'to be informed of the nature and cause of the accusation.'
Sheldon v. North Dakota, 450 U.S. 1002, 101 S.Ct 17Jl,
"Schwagel at 874 (citing Fareffa v. California, 422 U.S.
68
L.Ed.2d 204 (1981). In this case, Huber could have been
806, 818, 95 S.Ct 2525, 2532, 45 L.Ed.2d 562 (1975)).
convicted of DUI and subjected to the minimum m~datory
"Conviction upon a charge not.made would be a sheer denial
sentence
even if the jury had found only the elements ~f A.PC
of due process." De.Jonge v. Oregon, 299 U.S. 353, 362, 57
had
been
proven
by the State.
S.Ct 255, 259, 81 L.Ed. 278 (1937). However "a defendant
is not deprived of bis S~ Amendment right to notice -0f
[19]
[20]
[21] Although instructing the~ on a l~sser
the charges against him when a jury convicts him of a lesser
included offense would not have been error, the district court
offense which was included, thongh not spe_cmcaliy stated,
should have made clear to the jury the distinction between
in the infor.mation." State v. Stoppleworth. 442 N. W.2d 415,
A.PC and DUI and given the jury correct verdict forms and
417 (N.D.1989).
correct instructions on deliberating 2 when a les;er :included
offense is a possibility. See State v. Steinmetz, 552 N. W.2d
"Quite. simply, an offense charged in an Informatipn
358,362 (N.D.1996) (recognizing therespo!lSl'bility ofa trial
inherently notities the defendant that he or she may have
court to accurately instruct the jury on the applicable law).
to defend against lesser inclnded offenses; ;J-O additional or
A defendant can be convicted of the ·offense charged or of
specmc language as to the lesser included offense is necessary
a lesser included offense, but not both. State v. Davis, 546
to put the defendant on *197 notice." Vance at 548. Under
N. W.2d 30 (1v.[:inn.App.1996). The verdict for.ms should have
N.D.R.Crim.P. 3l(c), "[t]he defendant may be found guilty
been amended to allow a conviction of either DUI or APC
of an offense necessarily included in the offense charge or of
or an acquittai of both. The district court erred :in failing to
an attempt to commit either the offense charged or an offense
properly instruct th.e jury and to provide proper verdict for.ms.
necessarily included therein if the attempt is an offense."
5

The complaint notified Huber ofthe DUI charge and all lesser
included offenses. See Stoppleworth. Even if the jury_ found
all the elements of AJJC were proven, conviction of A.PC
without amending the complaint would not be a denial of due
process.
E

m
Having concluded the district comt erred in its
instructions, includiiig. its verdict forms, we further concluqe
instructions which permit a defendant who only committed a
lesser offense to be convicted of a greater offense and receive
the consequences of the greater offense are not harmless error.
State v. Trotter, 524 N.W.2d 601 (N.D.1994) (error which
does not affect the substantial rights of the defendant must
be disregarded as harmless); State v. Demery, 331 N.W.2d 7
(N.D .1983) (''In deciding whether or not error is harmful, we
will examine the entire record and evaluate the error iit the
context of the circumstances in which it was made to see ifit
had a sign.meant impact on the jUT}:'s verdict'').
[22]

The jury :instructions were a.mended to :include A.PC as an
alternative to "operatf' a motor vehicle. The district court
_instructed the jury ''that to drive as defined in North Dakota
means to drive, operate or be in physical control of a motor
vehicle." The juzy was instructed to return a guilty verdict if
it found Huber had either "operated" the vehicle or had been
in "actual physical control" of the vehicle. The verdict forms
Because the instruction could have had a signfficant impact
allowed the jury to find Huber guilty of DUI or not guilty
on the jury's verdict, the instruction affected the substantial
of DUI. The forms were not amended to allow conviction of
rights ofHuber and therefore was not harmless error.
APC.
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of law. The judgmetJt of conviction is reversed and remanded
for a new trial.

IV
Faihlre of the dis1rict court to properly distinguish between
APC and DtJI in its *798 instruction and failure to amend
the jury verdict forms violated Huber's right to due process

YANDE WALLE, C.J., ml NEUMANN, MARING and
MESCHKE, JJ.• concur.

Footnotes

1
2

Schwage/ involved a violation of Fargo Municipal Code Section 8-0310 and not N.D.C.C. § 39--0&-0l. However, the Jmiguage of
the ordinance closely parallels the DUI statute.
·
We have adoptedthe."acquittal first" .instruction "to guide ajury in its transition fro.ip comidering the charged offense to considering
lesser .included offenses." State v. Daulton, S18 N'.W.2d 719, 720 (N.D.1994). The proper .instruction "requires an acquittal of the
of!ICllSe charged before consideration of lesser-included offenses." Dau/tan at 722 "Only after it has confronted and llllllilimously
completed tbe diffic:ult task of deciding the guilt or imlocence oftbe accused as to the charged offeme should thejury consider lesser
iDcluded offenses." Dau/tan at 723.
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(The before-mentioned matter came before the

1
2

Court, Hon. Lawrence E. Jahnke presiding, commencing at

3

approximately 9:00 ·a.m., April 26, 1999, all counsel and

4

the defendant present.

5

the· proceedings which consists of the Court Appearance,

6

Plea, Sentencing, Dismissal.)
PROCEEDINGS

7

THE COURT:

8

9

Mr. Moore.

Come up and have a seat,

Mr. Moore.
What's your understanding as to why you're here

10
11

The following is a transcript of

this morning, Mr. Moore?

12

THE DEFENDANT:

13

THE COURT:

Why are you here?

14

MR. MOORE:

Charged with physical control.

15

THE COURT:

Okay".· That was back in October of

16

Yes, sir.

1998; correct?

17

THE DEFENDANT:

18

THE COURT:

Yes, sir.

And then you were scheduled to appear

19

December of '98 on that matter and you did not show it is

20

alleged so a second complaint was filed charging you with

21

bail jumping.

.

Do you understand that?

22

THE DEFENDANT:

23

THE COURT:

24
25

Yes, sir.

Do you recall your Constitutional

rights from your prior appearances?
THE DEFENDANT:

Yes, sir.

000283

THE COURT:

1
2

on both of these matters on April 16th.

3

hearing until this. morning.

4

in these matters?
THE DEFENDANT:

5

6

I

How do you wish to proceed

Well, to the physical control I

7

THE COURT:

8

THE DEFENDANT:

9

THE COURT:

THE

Have you spoken with an attorney?
No, I haven't.

Did you wish to before we proceed?
Well, on the physical control I

DEFENDANT:

11

don't think I need an attorney on that.

12

much open and shut.

13

THE COURT: -

14

~

That's pretty

you are waiving your right to_

counsel on that matter?

15

THE

16

THE COURT:

17

We continued

plead guilty.

10

'

You appeared before Referee Vigeland

DEFENDANT:

/
On that matter, yes, sir.

/

Okay.

And how do you pl~ad to that

allegation then?

18

THE DEFENDANT:

19

THE COURT:

Guilty.

Of actual physical control of a motor

20

vehicle on Oct.ober 15, 1998, you are entering a plea of

21

guilty.

22

THE DEFENDANT:

23

THE COURT:

24

matter, Mr . Brown.

25

MR. BROWN:

Yes, sir.

Could I have a factual basis on that

10/15/98 Officer observed the
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l

defendant slumped over the steering wheel of his vehicle

2

while parked in the lot of Mini Mart 42nd Avenue and

3

University.

4

attention of the defendant and finally did.

Officer made several attempts to gain

Detected odor of alcoholic beverage coming from

5

6

the vehicle.

Field sobriety tests were requested.

7

Defendant was combativ~ and uncooperative.

8

all tests.

9

Physical Control.

He refused

He was placed under arrest for Actual

And then Court can take judicial notice of the

10
11

fact that he was not here as requested on the bail

12

jumping charge.
THE COURT:

13

Plea of guilty, Mr. Moore, admits the

14

factual basis with regard to the Actual Physical Control

15

charge as put on the record by Mr. Brown.

16

understand that?

17

THE DEFENDANT:

18

THE COURT:

Do you

Yes, sir.

And you waive your right to trial,

19

your right to confront witnesses.

20

that?

21

THE DEFENDANT:

22

THE COURT:

Do you understand

Y~s.

If accepted the punishment that could

23

be imposed is up to one year incarceration, fine of

24

$2,000 or both.

25

Do you understand that?

THE DEFENDANT:

Yes, sir.

000285
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THE COURT:

1
2

commission of the APC matter you were on unsupervised

3

probation from. .a prior disorderly conduct matter back in

4

March of '98; is that correct?

5

THE DEFENDANT:

6

THE COURT:

Yes, sir.

And conviction in this matter could

7

result in a revocation of that probationary status and

8

resentencing.

Do you understand that?

THE DEFENDANT:

9

THE COURT:

10
11

And I note that the time of the

Yes, sir.

Your plea is accepted.

State's

recommendation for disposition?
MR. BROWN:

12

State would recommend six months in

13

the Grand Forks County Correctional Center, Your Honor,

14

with all but 30 days suspended for two years.

15

$200 and we would have no objection to dismissing the

16

bail jumping if the Court would accept that sentence.

Fine of

17

THE COURT:

Six months with all but 30 suspended?

18

MR. BROWN:

Yes, Your Honor.

It's first offense

19

APC, Your Honor, but with the bail jumping and prior, I

20

think this would be minimum amount of time that would be

21

appropriate.

22

THE COURT:

When were you arrested, Mr. Moore?

23

THE DEFENDANT:
I was coming back.

I don't know the date offhand,

24

sir.

Last fall I went over to Polk

25

(phonetic) Island to get work and then I got in there and000286

I

@

'•

Didn 't have the money to fly out.

1

couldn't get out.

2

Radio phon~, I tried that a few times, couldn't get any

3

calls out either.

4

was headed back to . this part of the world.

5

intend to jump.

7

I didn't

I just couldn't get --

THE COURT:

6

My intention was to be back here and I

What are you going to do about

employment?

8

THE DEFENDANT:

9

THE'COURT:

Hum?

Are you sticking in this area

10

following this matter?

11

THE DEFENDANT:

Yes, sir.

My plan is

Yes, sir.

12

to go to work here.

I had talked to two different

13

people.

14

positions sounded like they would be available.

15

recommendations as operator are real good.

One was framing and one was operating and both

16

THE COURT:

17

THE DEFENDANT:

18

THE COURT:

19

THE . DEFENDANT:

20

My

You work for Molstad before?
Hum?

Did you work for Denny Molstad?
I .worked for him just

. I planned on going with them, yeah.

Yes, sir.

a

few days.
I would

21

like to get out so I can go to work.

22

right now and check the paper and everything, lot of

23

positions available which I qualify for .

24

the jumping the bond, I didn't intentionally do that.

25

THE COURT:

Everything is done

And as far as

I am not concerned about that this

00

87

1

morning, Mr. Moore.
THE DEFENDANT:

2

3

money.
THE COURT:

4

back, which resulted in your disorderly conduct

6

conviction back in March, was that alcohol related?
THE DEFENDANT:

Yes, it was.

Argued with the dealer because they kept

gambling.

9

changing the chips, upping them for two's and five's and

all I wanted to play was one's.

11

argument.

12

THE COURT:

13

Moore, as follows:

14

the correctional center.

15

two years.

Started us on an

I am going to sentence you, Mr.
In 98K3689 APC matter, six months in
All but 30 days suspended for

Two years unsupervised probation.

You will receive credit for the time you

17

previously served.

18

you have been in. j~il?

19

How long have you been in jail roughly?

20
21
22

Well, it was over

8

10

16

~

Your contact with Officer Dvorak

5

7

•

I can't come up with any bond

Can you give me a ballpark how long

THE DEFENDANT:

Week?

Two weeks?

Three days?

About a week ago last Thursday

and week -MR. BROWN:

He appeared on the 16th.

So I am

23

assuming he was either arrested on the 16th, Your Honor,

24

or the 15th.

25

THE COURT:

$200 fine.

That will be paid within

000288

1

60 days after release.

2

evaluation whether you think you need it or not.

3

Gardner, can that be obtained through the correctional

4

center if he is still incarcerated?

5

6

Mr.

Yes, Your

Honor, he can.

7

THE COURT:

Is that at any cost to him?

8

MR. GARDNER:

9

THE COURT:

Free.
You get a freebie here.

I want you

to get an evaluation.

11

of ·that I want you to adhere to as conditions of

12

unsupervised probation for two years.

13

follow those recommendations you are going to be

14

resentenced.

.,

Whatever recommendations come out

If you don't

Okay.

15

THE DEFENDANT:

16

THE COURT:

Yes, sir.

When you are released I wish you

17

would contact the clerk of court and advise the clerk's

18

office of your address.

19

address at this time.

20

•

MR. GARDNER (Jail Administrator):

10

i

l

And I want you to get an alcohol

THE DEFENDANT:

I assume you don't have a local

Well, I think I will be staying

21

at my sister's or my daughter's.

22

is in town some place.

I don't know.

My son

What is your sister's name?

23

THE COURT:

24

THE DEFENDANT:

25

THE COURT:

Candace Vondal.

Where does she live?

V-0-N-D-A-L.
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THE DEFENDANT:

1

Over trailer court on 55th there.

2

I am not absolutely certain of her address either.

3

Drive or Circle Drive.

4

THE COURT:

5

THE DEFENDANT:

6

Does she work?
Yeah, she works for the Grand

Forks Herald.

THE COURT:. Okay.

7

Well, let us know once you get

8

released and plant yourself some place.

Call the clerk's

9

office and give them your address in case we have to get

10

hold of you so we donit run into this bail jumping

11

business again.

12

THE DEFENDANT:

13

THE COURT:

14

No.

I am going to dismiss that case.

That's bye-bye.
THE DEFENDANT:

15
16

Round

Thank you, sir.

I really

appreciate it.
THE COURT:

17

But I want you to get out, get to

18

work when you complete the balance of your incarceration,

19

get on with your life.

20

THE DEFENDANT:

Okay.
Could we, I could get to work

21

probably right away if I could go work release, something

22

like that.
THE COURT:

23

•

If the correctional center will·

,,24

authorize a work search.

25

to them.

I will leave that entirely up

I don't have a problem.

I am not familiar with

000290
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1
1

[1
1
1
1

1

their regulations on that.

2

THE DEFENDANT:

3

THE COURT:

1

Yes, sir.
1

If you meet their criteria, that's

1

4

fine.

If you don't, you are going to have to sit.
1

5

THE DEFENDANT:

6

THE COURT:

7

THE DEFENDANT:

8

TBE COURT:

9

THE DEFENDANT:

10
11
12

13

'i

14

.

THE COURT:

I see.

1

Okay.

1

Yes, sir.

1

Do you have any questions?

1

No, sir.

Okay.

1

If you would stop by the

1

clerk's office on your way back to the correctional

1

center they will have some documentation for you.

1

T!lE DEFENDANT:

Jill right.

Thank you, sir.

1

(End of record in above case.)

1

* * * * *

1

15

1

16

1

17

1

18

1

19

1

20

1

21

1

22

1

23

1

1
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~

'25

000291

e
CE RT I F I C A T E

1
2
3

STATE OF NORTH DAKOTA

4

)

5

COUNTY OF GRAND FORKS

6

ss

)

I, Karen M. Aamodt, a duly-appointed

7
8

)

official court reporter,

9

DO CERTIFY that I reported in shorthand the

10

foregoing proceedings had and made of record at the time

11

and place indicated.

12

I DO FURTHER CERTIFY that the foregoing and

13

attached _11.._ pages contain an accurate transcript of my

14

shorthand notes then and there taken.
Dated at Grand Forks, North Dakota, this

15
16

~l

l\.h

day of ~M.1/ C,JLLJ, 2010.
\

17

18
19

Kren M. ainodt
Officia~urt Reporter

20
21
22
23
•

J

24

"25
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Case No. 35486 was reversed on appeal insofar as the North Dakota
[231 P.3d 549] conviction being improperly utilized to enhance the charge, then this case would be remanded back
for possible reduction to .a misdemeanor. f15J Thus, he requests that if we grant relief in Case No. 35486 in regard_to the
North Dakota conviction-which we do above, albeit on evldentia,y grounds-that we remand this case for" further
proceedings as intended by the district court." Given our decision regarding the inadmissibility of the North Dakota
judgment of conviction and subsequent reversal and remand In Cas~ No. 35486, we remand this case for proceedings
·
consistent with our opinion and the Rule 11 plea agreement.f16l

Ill.
CONCLUSION

.
lf1 regard to Case No. 35486, we condude that the d' trict court erred in admittiri the state's Exhib' 4 \)
·because the ~opy of the ud ment of convictio was not certified. Accordingly, w acate the judgment of conviction a,:id
remand
I
·
·
, we a so conclude that the court did not err in finding that the
judgment of conviction was not constitutionally invalid, nor In deciding that the North Dakota statute was substantially
conforming to the Idaho DUI statute such that it could be used to enhance the DUI charge at issue. Pertaining to Case
No. 36033, while we conclude that the district court did not' err in denying Moore's motion to dismiss on speedy trial
grounds,
remand the case for further proceedings consistent w ith the Rule 11 plea agreement and our decision in
Case No. 354§6.

we

Judge GRATTON and Judge MELANSON concur.

. Notes:
111On appeal, lhls charge is referred to as Case No. 36033.

f2l 1daho courts have sometimes described an element that elevates a charge from a misdemeanor offense to a felony offense as a •
charging enhancement" or ln similar language. See generally State v. Weber, 140 Idaho 89, 95, 90 P.3d 314,320 {2004); State v. Schmoll, 144
ldaho 800. 172 P.3d 555 {Ct.App.2007). This should not be confused with a• sentencing enhancement," I.e.. one that authorizes or requires
increased penalties for a misdemeanor or a felony in certaln circumstances but does not, In the case of a misdemeanor, elevate the crtme to a
felony. See generally State v. Anderson, 145 Idaho 99. 175 P.3d 788 {2008); Slate v. Gerardo, 147 Idaho 22! 29-30, 205 P.3d 671, 678-79
(Ct.App.2009); State v. Leslie, 146 Idaho 390, 195 P.3d 749 {Ct.App.2008). Idaho's prtma,y DUI statutes, Idaho Code §§ 18-8004, -8004A, 8004C and -8005, contain both types of enhancements.
Pl Pursuant to a 2009 amendment, Idaho Code § 18-8005 has been restructured. Idaho Code§ 18-8005(5) is now J.C. § 18-8005(6). For
purposes of this opinion we wm refer. lo I.C. § 18-8005 and its subsections as they existed· al the Ume of the charges in this case.
14l see North Caronna v. Alford, 400 U.S. 25, 91 S.CL 160, 27 L.Ed.2d 162 (1970).

f51 While not at issue on appeal. a review of the record Indicates that between his arrest on September 3, 2006, and sentencing on
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December 31, 2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.

[BJ This charge is the basis of Case No. 35486 on appeal.

mThe court noted that the bench warrant was admitted for the limited purpose of proving that Moore had pleaded guilty to a violation of the
relevant North Dakota statute. In view of our decision here, we need not address the correctness of this ruling to admit the bench warrant.
[BJ The Court specifically noted that judicial records are considered". public records" under the Idaho Ru.Jes of Evidence. Kom, 148_ Idaho at
417 n. 3,224 P.3d at 484 n. 3.

. ··7>

t~

·

\....[;;PTP 4; S( !91 Even aside from the lack of certification on the judgment of conviction, various other problems and inconsistencies existed. For example,
-·

the judgment contains no reference to the North Dakota statu1e under which the conviction was obtained. In addition, comparing the documents to
each other-as the state argues authenticates them-ls not conclusive. The uniform complaint and summons and the judgment contain some
differing case numbers and whlle the uniform complalnt states the charge as • actual physical control of a motor vehicle," the judgment states that
Moore pleaded guilty to the offense of• drove or in actual physical control of [a motor vehicle).• Finally, the prosecutor's vouching for the
authenticity of the documents by stating that the three documents had been received together in one ·packet from the North Dakota courts is
troubling. It is well established that no person may testify in court unless first placed under oath. I.R.E. 603. See State v. Gerardo, 147 Idaho 22,
26, 205 P.3d 671,675 (CLApp.2009).

r1 o1 Of course, on remand the state could simply request that an amended judgment of conviction be entered on the reduced charge of an
enhanced DUI misdemeanor instead of pursuing a new trial on the felony enhancement.
111 1 We note that the case law In Idaho concerning the burdens of proof borne by the parties In regard to a collateral attack on a prior
conviction used as an enhancement was decided prior _to our Supreme Court's decision In State v. Webe,; 140 Idaho 89, 90 P.3d 314 (2004), in
which the court held a defendant's due process right to collaterally attack a conviction utilized for such a purpose is limited to instances where the
violation of right to counsel is alleged. Thus, we follow the case law speaking to burdens of proof so far as it applies to allegations of denlal of the
right to counsel only. See Custis v. United States, 511 U.S. 485,496, 114 S.Ct. 1732, 1738, 128 L.Ed.2d 517, 528 (1994).
1121Our Supreme Court noted in Weber that several important considerations support limiting collateral attacks on prior convictions-namely
th~ • ease of administration" and • the ·interest in promoting the finality of Judgments.• The Court quoted Custis 's warning that• ' mnroads on the
concept of finality tend to undermine confidence in the integrity of our procedures' and inevitably delay and impair the orderty administration of
justice.• Webe,; 140 Idaho at 93, 90 P.3d at 318 {quoting

Custis,

511 U.S. 485,114 S.Cl 1732). Furthermore, the Court noted·that • [b)y

challenging the previous conviction, the defendant is asking a district court' to deprive [the) [state-court judgment) of Uts) normal force and effect
in a proceeding that ha[s) an independent purpose other than to overturn the prior Judgment[!).' • Id.
1131Moore does ·not claim that his conduct in North Dakota which gave rise to the DUI charge would not be a crime in Idaho.
1141Our conclusion that Moore's speedy trial rights were not violated in this instance should not be interpreted as precluding a trial court
and/or a prosecuting attorney from simply asking a defendant whether he waives his speedy trial rights-thereby avoiding the creation of an
appealable issue. As this Court recently stated in State

v. Uvas,

147 Idaho 547, 551 n. 4,211 P.3d 792, 796 n. 4 (ClApp.2009), • good practice

would demand as much."
11 5J When accepting Moores guilty plea, the court noted that it was a conditional plea, stating that:
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL T:J.-z/

2

•:

.,

..

. . ... ....

t.J

CT OF

f

THE STATE OF IDAHO, IN AND FOR THE COUNTY F ADA
3

4

5
6

THE STATE OF IDAHO,

7

Case No. CRFE-0800374

Plaintiff,

8

vs.
9

ALBERT R. MOORE,

ORDER GRANTING MOTION FOR
ADDITIONAL CREDIT FOR TIME
SERVED

10
11

Defendant.

12

13

This matter came before the Court on Defendant Albert R. Moore.' s Motion for Credit for

14

Additional Time Served. In Idaho, a person against whom judgment is entered is entitled to credit

15

for any period of incarceration before judgment is entered if that incarceration was for the same

16

offense or an inciuded offense. Idaho Code§ 18-309.

17

On April 28, 2007, Albert R. Moore was arrested for driving under the influence. He was

18

released on his own recognizance on July 2 2007 after serving 66 days. Mr. Moore was taken into

19

.

F-Lo,.;~

d~'l

.

custody again on August , 2007 and released on bond on August 1O; 2007. The case was dismissed
20

on August 13, 2007. A new complaint and arrest warrant were filed January 4, 2008 for the same

21

incident. Mr. Moore was arrested on February 23, 2008 and remained in custody until he was

22

convicted and sentenced. The credit for time served was calculated as 137 days from his arrest on

23

February 23, 2008 until sentencing on July 8, 2008. The Court finds that credit was miscalculated

24

and .orders credit for the additional 76 days served prior to the February 23, 2008 arrest.

25

126
•~

ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page I

000313

'

1

Mr. Moore also requests credit for time served in September 2006. The time served in

2

September 2006 was incident to an unrelated offense that occurred on September 3, 2006. Because

3

this period of incarceration is not related to the April· 28, 2007 incident, the time was properly not

4

included in the calculation.

5

IT IS SO ORDERED.
6

7

Dated this

£.y

of October, 2008.

8
9

10
11

12
13

14

15
16
17
18
19

20

21
22
23

24
25
26

ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page 2
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IN THE DISTRICT COURT OF THE FO{YJqcftHT.:fLJDICIAL DISTRICT b\N

-

.,a..-c;v.....,

2
3

'THE STATE OF IDAHO,

4

Case No. H0800373

Plaintiff,
5

JUDGMENT OF CONVICTION

vs.
6

7
8
9

ALBERT R. MOORE,
Defendant.

DOB:
SSN:

JO

This being the time fixed by the Court for pronouncing sentence upon the
II

defendant, ALBERT R. MOORE. the Court noted the presence of the Prosecuting
12

IJ
14

Attorney, or his deputy, the defendant, and Jessica Bublitz, counsel for the defendant,

in court.

15

The defendant was duly informed of the Information filed against him, and the

16

defendant entered an Alford plea of guilty on December 1, 2008 to the crime of

17

COUNT I: OPERATING A MOTOR VEHICLE {TWO OR MORE WITHIN TEN YEARS),

18

a felony under I.C. §18-8004, 8005{5) committed on or about September 3, 2006.

19

Count II was dismissed pursuant to plea negotiations.

:!O

The defendant, and his counsel, were then asked if they had any legal cause or
reason to offer why judgment and sentence should not be pronounced against the
23

defendant, and if the defendant, or his counsel, wished to make a statement on behalf
of the defendant, or to present any information to the Court in mitigation of punishment;

:?5

and the Court, having accepted such statement, and having found no legal cause or

:?6

reason why judgment and sentence should not be pronounced against the Wcr~~~nt

.. ·--··..··- -.. --· .. ··--·-·· -

·

00038

· -·--·- ~ . . . ·· - ··

e ·,
at this time; does render its judgment of conviction as follows, to-wit:
2
3

That, whereas, the defendant having pied guilty in this Court to the crime of
COUNT I: OPERATING A MOTOR VEHICLE (TWO OR MORE WITHIN TEN YEARS),
a felony under I.C. §18-8004, 8005(5).

5

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

6

defendant,. ALBERT A. MOORE, is guilty of the crime of COUNT I: OPERATING A

7

MOTOR VEHICLE (TWO OR MORE WITHIN TEN YEARS), a felony under I.C. § 18-

8
9

8004, 8005(5) and that he be sentenced to the Idaho State Board of Correction, under
the Unified Sentence Law of the State of Idaho, for an aggregate term of six (6) years,

10

to be served as follows: a minimum period of confinement of one (1) year, followed by
II

a subsequent indeterminate period of custody not to exceed five (5) years, with said
12

13

term to run concurrently with .Ada County Case No. CRFE-2008-374 and said term to

14

commence immediately. The defendant shall receive eight hundred forty-eight (848}

15

days credit for time served prior to the entry of this Judgment.

16

IT IS FURTHER ORDERED that the defendant's driver's license shall be

17

absolutely suspended for five (5) years commencing on the date of the defendant's

18

release from incarceration.

19

20

IT IS FURTHER ORDERED_ that the Clerk deliver a certified copy of this
Judgment and Commitment to the said Sheriff, which shall serve as the commitment of
·the defendant.

22
23

Sentenced and dated this 31st day of December, 200 .

ichael A. McLaughlin
District Judge

···--··-··· ""- ... ...,.""-·""·· --. . . .
~
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2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

4

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6

THE STATE OF IDAHO,

7

8

Plaintiff,

Case No. CRFE-2008-373

vs.
AMENDED
JUDGMENT OF CONVICTION

9
10

ALBERT R. MOORE,
11

Defendant.
12

13

DOB:
SSN:

14

15

This being the time fixed by the Court for pronouncing sentence upon the

16

defendant, ALBERT R. MOORE, the Court noted the presence of the Prosecuting

17

Attorney, or his deputy, the defendant, and J. Layne Davis, counsel for the defendant,

18

in court.

19

The defendant was duly informed of the Information filed against him, and the

20

defendant entered an Alford plea of guilty to the crime of COUNT I: OPERATING A
21

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE
22
23

24
25

WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5) committed on or about
September 3, 2006.
The defendant, and his counsel, were then asked if they had any legal cause or

26.
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reason to offer why judgment and sentence should not be pronounced against the
2
3

defendant, and if the defendant, or his counsel, wished to make a statement on behalf
of the defendant, or to present any information to the Court in mitigation of punishment;

4

and the Court, having accepted such statement, and having found no legal cause or

5

reason why judgment and sentence should not be pronounced against the defendant

6

at this time; does render its judgment of conviction as follows, to-wit:

7

8
9

That, whereas, the defendant having pied guilty in this Court to the crime of
COUNT I: OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL (TWO OR MORE WITHIN TEN YEARS), a felony under I.C. §18-8004,

10

8005(5).
11

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
12

13

defendant, ALBERT R. MOORE, is guilty of the crime of COUNT I: OPERATING A

14

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE

15

WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5), and that he be

16

sentenced to the Idaho State Board of Correction, under the Unified Sentence Law of

17

the State of Idaho, for an aggregate term of five (5) years, to be served as follows: a

18

minimum period of confinement of one (1) year, followed by a subsequent

19

20

indeterminate period of custody not to exceed four (4) years, with said term to run
concurrently with Ada County Case No. CRFE-2008-374 and said term to commence

21

immediately. The defendant shall receive eight hundred forty-eight (848) days credit
22
23

for time served as of December 31 • 2008.

24
25

26
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IT IS FURTHER ORDERED that the defendant's driver's license shall be
absolutely suspended for five (5) years, commencing upon the date of the defendant's
2
3
4

release from incarceration.
IT IS FURTHER ORDERED that the Clerk deliver a certified copy of this

5

Judgment and Commitment to the said Sheriff, which shall serve as the commitment of

6

the defendant.

7

Sentenced and dated this 9th day of June, 2010.

8

9

Michael R. Mclaughlin
District Judge

10

11
12

13
14

15
16

17

18
19

20
21 .

22
23

24
25
26
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

4

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6

THE STATE OF IDAHO,

7
8

vs.

SECOND AMENDED
JUDGMENT OF CONVICTION

9
10

Case No. CRFE-2008-373

Plaintiff,

ALBERT R. MOORE,

11

Defendant.
12
13

DOB:
SSN:

14

15

This being the time fixed by the Court for pronouncing sentence upon the

16

defendant, ALBERT R. MOORE, the Court noted the presence of the Prosecuting

11

Attorney, or his deputy, the defendant, and J. Layne Davis, counsel for the defendant,

18

in court.

19
20

21

The defendant was duly informed of the Information filed against him, and the
defendant entered an Alford plea of guilty to the crime of COUNT I: OPERATING A
MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE

22

WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5) committed on or about
23
24
25

September 3, 2006.
The defendant, and his counsel, were then asked if they had any legal cause or

26
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ee
reason to offer why judgment and sentence should not be pronounced against the
1

defendant, and if the defendant, or his counsel, wished to make a statement on behalf
2

of the defendant, or to present any information to the Court in mitigation of punishment;
3
4

5
6

and the Court, having accepted such statement, and having found no legal cause or
reason why judgment and sentence should not be pronounced against the defendant
at this time; does render its judgment of conviction as follows, to-wit:

7

That, whereas, the defendant having pied guilty in this Court to the crime of

8

COUNT I: OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF

9

ALCOHOL (TWO OR MORE WITHIN TEN YEARS), a felony under I.C. §18-8004,

10

8005(5).
11

IT IS THEREFORE ORDERED, ADJUDGED. AND DECREED that the

12

defendant, ALBERT R. MOORE, is guilty of the crime of COUNT I: OPERATING A
13

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE
14

15

WITHIN TEN YEARS), a felony under 1.C. §18-8004, 8005(5), and that he be

16

sentenced to the Idaho State Board of Correction, under the Unified Sentence Law of

17

the State of Idaho, for an aggregate term of six (6) years, to be served as follows: a

18

minimum period of confinement of one (1) year, followed by a subsequent

19

indeterminate period of custody not to exceed five (5) years, with said term to run

20

concurrently with Ada County Case No. CRFE-2008-374 and said term to commence

21

immediately.

The defendant shall receive four hundred seventy-seven (477) days

22

credit for time served as of October 7, 2010.
23

24
25

26
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2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

4

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6

THE STATE OF IDAHO,

7

8

Plaintiff,
vs.

THIRD AMENDED
JUDGMENT OF CONVICTION

9
10

Case No. CRFE-2008-373

ALBERT R. MOORE,

11

Defendant.
12
13

DOB: SSN:

14

15

This being the time fixed by the Court for pronouncing sentence upon the

16

defendant, ALBERT R. MOORE, the Court noted the presence of the Prosecuting

17

Attorney, or his deputy, the defendant, and J . Layne Davis, counsel for the defendant,

18

in court.

19

The defendant was duly informed of the Information filed against him, and the

20

defendant entered an Alford plea of guilty to the crime of COUNT I: OPERATING A

21

22

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE
WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5) committed on or about

23

24

September 3, 2006.
The defendant, and his counsel, were then asked if they had any legal cause or

25

26
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reason to offer why judgment and sentence should not be pronounced against the
2

3

defendant, and if the defendant, or his counsel, wished to make a statement on behalf
of the defendant, or tb present any information to the Court in mitigation of punishment;

4

and the Court, having accepted such statement, and having found no legal cause or

5

reason why judgment and sentence should not be pronounced against the defendant

6

at this time; does render its judgment of conviction as follows, to-wit:

7

8
9

That, whereas, the defendant having ·pied guilty in this Court to the · crime of
COUNT I: OPERATING A MOTOR VEH ICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL [fWO OR MORE WITHIN TEN YEARS), a felony under I.C. § 18-8004,

10

8005(5).
11

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
12
13

defendant, ALBERT R. MOORE, is guilty of the crime of COUNT I: OPERATING A

14

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL (TWO OR MORE

15

WITHIN TEN YEARS), a felony under I.C. §18-8004, 8005(5), and that he be

16

sentenced to the Idaho State Board of Correction, under the Unified Sentence Law of

''
'
i-

17

the State of Idaho, for an aggregate term of six (6) years, to be served as follows: a

1

18

minimum period of confinement of one (1 ) year, followed by a subsequent

19

20

indeterminate period of custody not to exceed five (5) years, with said term to run
Q_oncurrently with Ada County Case No. CRFE-2008-374 and said term to commence

21

immediately. The defendant shall receive four hundred seven (407) days credit for
22

time served as of October 7, 2010.
23

24

25

26
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IT IS FURTHER ORDERED that the defendant's driver's license shall be
absolutely suspended for five (5) years, commencing upon the date of the defendant's
2

3
4

5
6
7

release from incarceration.
IT IS FURTHER ORDERED that the Clerk deliver a certified copy of this
Judgment and Commitment to the said Sheriff, which shall serve as the commitment of
the defendant.
Dated this / (()

day of January 2013, nunc pro tune.

8
9

Melissa Moody
District Judge

10
11
12
13
14
15
16
17
18
19
20
21
22

23
24
25
26
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2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5

6

Case No. CRFE-2008-00373

STATE OF IDAHO,
7
8

Plaintiff,

9

ORDER CORRECTING ILLEGAL
SENTENCE

vs.

10

ALBERT RAY MOORE,
11

Defendant.
12
13
14

On January 11, 2013, the Court heard argument from the parties on Defendant's
15

Motion to Correct an Illegal Sentence, brought pursuant to Idaho Criminal Rule 35.
16

Defendant argued that he did not receive enough credit for time served in
17
18

connection with this case. He based this argument upon a claimed "plea agreement"

19

with Judge McLaughlin.

20

case for time served in North Dakota.

21

Nothing in the record substantiates the claim that Judge McLaughlin entered into a plea

22

agreement with the Defendant, nor is Defendant entitled to credit in this case for time

23

that he served in North Dakota. That time was not related to this case. Cf. State v.

24

In addition, he argued that he should receive credit on this
Neither of these arguments is persuasive.

Teal, 105 Idaho 501 (1983).

25

The State agrees with Defendant that the Judgment of Conviction needs to be
26
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G1nt

'

•

•

f

amended to accurately reflect the number of days that Defendant has served on this
2
3
4

s

case; however, the State contends that the Defendant received too much credit for time
served.
At the hearing on January 11 , 2013, Deputy Pr.osecuting Attorney Scott Bandy
listed the days that the State believes Defendant has served on th is case as follows:

6

7
8

IN CUSTODY

OUT OF CUSTODY

.DAYS

9/3/2006 (arrest)

11/25/2006 (bond)

84

8/1/2007 (re-arrest)

8/10/2007 (released)

10

2/23/2008 (arrest)

12/31 /2008 (sentenced to IDOC)

9

10
11

TOTAL

12

407 Days

13
14

The Court's review of the Ada County Jail's records confirms that the above

1s

dates are accurate. Defendant's motion to correct an illegal sentence is granted. The

16

May 12, 1992 Judgment of Conviction will be amended to reflect the actual number of

17

days to which Defendant is entitled. An Amended Judgment of Conviction will issue

18

separately.

19

20

IT IS SO ORDERED.
21

22

DATED this / '1

day of January 20·13.

23

Melissa Moody
District Judge

24
25

26
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2
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•

DE?'JH

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5
6

7
8

9

STATE OF IDAHO,

Case No. CRFE-2008-00373

Plaintiff,
vs.

ORDER DENYING DEFENDANT'S
FEBRUARY 11, 2013 MOTION

10

ALBERT RAY MOORE,
11
12

Defendant.

13
14

On February 11, 2013, the Defendant filed a motion entitled "Motion for hearing
15

Full Faith+ Credit Contract Clause Ex Post Facto Clause," which the Court now denies
16
17

18

without a hearing.
Defendant makes two arguments in his motion.

First, he argues that he was

19

illegally convicted of felony driving under the influence because the prior out-of-state

20

judgment of conviction used to enhance the charge against him is not a substantially

21

conforming judgment within the meaning of Idaho Code §18-8005(5). This argument,

22

which Defendant has made numerous times in the past, continues to be barred by res

23

judicata. See State v. Moore, No. 39914, at *2-3 (Idaho Ct. App. Dec. 19, 2012).

24

Second, Defendant argues that he has been illegally sentenced to an eleven
25

year prison term in excess of the statutory maximum for felony driving under the
26
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·~
influence in the above-entitled case. This argument is rejected because it is factually
2

incorrect.

As reflected in the January 16, 2013, Third Amended Judgment of

3

Conviction, Defendant was sentenced to a unified term of six years, with the first year

4

fixed , followed by five years indeterminate.

5

Defendant's February 11 , 2013 motion is DENIED.

6

IT IS SO ORDERED.

7

DATED this

5~

day of March 2013.

8
9

Melissa Moody
District Judge

10
11

12

13
14

15
16
17
18
19

20
21

22

23
24

25
26
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...

..

CERTIFICATE OF MAILING
2

I hereby certify that on the
3
4

5

L

.p\
day of March 2013, I served a true and correct

copy of the within instrument to:
Ada County Prosecuting Attorney
Via Interdepartmental Mail

6
7

a

Albert Moore, # 90125
S.I.C.I. N.D. 01
P.O. Box 8509
Boise, ID 83707

9

10

CHRISTOPHER D. RICH
Clerk of the District Court

11

12

By~-:)

13

·o~

14

15
16
17

18
19

20
21

22

23
24

25
26
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3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5

6
7
8

STATE OF IDAHO,

Case No. CRFE-2008-00373

Plaintiff,
ORDER DENYING DEFENDANTS
FEBRUARY 22, 2013 MOTION

9

vs.
10

ALBERT RAY MOORE,
11

Defendant.
12

13
14

On February 22, 2013, Defendant filed a Motion for a Hearing to Rule on Issues.
15

The Court understands the motion to recite arguments that have been previously made,
16
17
18

19

and rejected , in the past. On this ground , the Motion is denied .
IT IS SO ORDERED.
DATED this

SJ!,.

day of March 2013.

20
21

Melissa Moody
District Judge

22
23
24
25

26
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.
CERTIFICATE OF MAILING

<f1

2

I hereby certify that on the
3
4
5

_L day of March 2013, I served a true and correct

copy of the within instrument to:
Ada County Prosecuting Attorney
Via Interdepartmental Mail

6

7

a

Albert Moore,# 90125
S.I.C.I. N.D. D1
P.O. Box 8509
Boise, ID 83707

9
10

CHRISTOPHER D. RICH
Clerk of the District Court

11

12

By:~

13

Deputy&

14
15

16

17
18
19

20
21

22

23
24
25
26
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., ...

II

.

2

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5

6

STATE OF IDAHO,
7
8

Case No. CRFE-2008-00373

Plaintiff,

9

vs.

ORDER DISMISSING DEFENDANTS
MARCH 1, 2013 MOTION

10

ALBERT RAY MOORE,
11

Defendant.

12
13

14

On March 1, 2013, Defendant filed a "Motion for Hearing," which the Court now
15

dismisses.
16
17
18

Defendant makes two arguments in his motion. First, he argues that this Court
improperly denied him credit for time served in another case, case FE 2008-374. The

19

proper case in which to file such a motion is case FE 2008-374; therefore, it will not be

20

considered here.

21

Defendant also argues that he has not received the correct credit for time served

22

in this case. The Court has previously considered, had a hearing, and ruled on this

23

issue. Indeed, on January 24, 2013, Defendant appealed the Court's ruling on credit

24

for time served in this case. That appeal is currently pending; therefore, this Court will
25

not address Defendant's second argument.
26
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....

. I
. .4'

!-

Defendant's March 1, 2013 motion is DISMISSED.
2
3

IT IS SO ORDERED.
DATED this

4

s~

day of March 2013 . .

~~

5

Melissa Moody
District Judge

6
7

8
9
10
11
12
13
14

15
16
17

18
19
20
21
22
23
24
25
26
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.. ~ L
CERTIFICATE OF MAILING

f

2

I hereby certify that on the
3

4
5

1._ day of March 2013, I served a true and correct

copy of the within instrument to:
Ada County Prosecuting Attorney
Via Interdepartmental Mail

6
7

s

Albert Moore, # 90125
S.I.C .I. N.D. D1
P.O. Box 8509
Boise, ID 83707

9

10

CHRISTOPHER D. RICH
Clerk of the District Court

11

12

13
14

15
16
17

18
19

20
21
22

23
24

25
26
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FR

From:

USER

TXT: PUR/C.ATN/PA SHAWN GLEN DISCOVERY
SID/ID00142822
- IDAHO CRIMINAL HISTORY -

soc

NAME
MOORE,ALBERT RAY
RACE
SEX
W
M
COB POB
US ND

HEIGHT
509

STATE ID

WEIGHT
155
III
y

EYES
BLU
MULTI-ST

FBI NO
28348G
HAIR
GRY

y

EXTENDED INFORMATION
IXDT TYPE
SMT

NUMBER
SC R SHLD

TAT R ARM
ALIAS NAMES

AKA

DOB

RACE SEX

MOORE,ALBERT
MOORE,ALBERT R
MOORE,BUD
MOORE BUD
ARRESTS AND DISPOSITIONS
ARREST DATE: 02-23-2008 ORI: IDOOlOOOO AGENCY: ADA COUNTY so
CASE:
(F) DUI DRIVING
CHARGE:
COUNTS: 1

~

CHARGE:

(F)

DUI DRIVING

COUNTS:

1

ARREST DATE: 02-11-2008 ORI: ID0190000 AGENCY: CUSTER COUNTY
CASE:
08-00017
{M) WARRANT> ADA COUNTY
CHARGE:
COUNTS: 1
CHARGE:

{M) DRIVING WITHOUT PRIVILEGES

COUNTS:

so

1

ARREST DATE: 04-28-2007 ORI: IDOOlOOOO AGENCY: ADA COUNTY so
CASE:
(F) DUI DRIVING
CHARGE:
COUNTS: 1
CHARGE:

(M) DRIVERS

USING WHILE SU COUNTS:

1

ARREST DATE: 04-28-2007 ORI: IDOOlOOOO AGENCY: ADA COUNTY so
CASE:
{F) DUI DRIVING
COUNTS: 1
CHARGE:
CHARGE:

(M) DRIVERS

USING WHILE SU COUNTS:

1

ARREST DATE: 09-03-2006 ORI: ID0010300 AGENCY: MERIDIAN PD
-CASE:
667399
•. CHARGE:
(M) DUI DRIVING
COUNTS: 1
. CHARGE:

(M) DRIVERS

USING WHILE SU COUNTS:

1

000344

SKIN
MED
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l

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL J).

CT OF

2

THE STATE OF IDAHO, 1N AND FOR THE COUNTYfF ADA
3
4

5

6

THE STATE OF IDAHO,

7

Case No. CRFE-0800374

Plaintiff,

a

vs.
9

ALBERT R. MOORE,

ORDER GRANTING MOTION FOR
ADDffiONAL CREDIT FOR TIME
SERVED

10
ll

Defendant.

12
13

This matter came before the Court on Defendant Albert R. Moore's Motion for Credit for

14

Additional Time Served. In Idaho, a person against whom judgment is entered is entitled to credit

15

for any period of incarceration before judgment is entered if that incarceration was for the same

16

offense or an inciuded offense. Idaho Code § 18-309.

17

On April 28, 2007, Albeit R. Moore was arrested for driving under the influence. He was

18

released on his own recognizance on July 2 2007 after serving 66 days. Mr. Moore was taken into

19

.

r;:.. LoN6jy'

J~'l

.

custody again on August , 2007 and released on bond on August 10; 2007.The case was dismissed
20

on August 13, 2007. A new complaint and arrest warrant were filed January 4, 2008 for the same

21

incident. Mr. Moore was arrested on February 23, 2008 and remained in custody until he was

22

convicted and sentenced. The credit for time served was calculated as 137 days from his arrest on

23

February 23, 2008 until sentencing on July 8, 2008. The Court finds that credit was miscalculated

: 24

and orders credit for the additional 76 days served prior to the February 23, 2008 arrest. . -

25

000345!
ORDER GRANTING MOTION FOR ADDITIONAL CREDIT FOR TIME SERVED - Page 1

Mr. Moore also requests credit for time served in September 2006. The time served in
1
2

September 2006 was incident to an unrelated offense that occurred on September 3, 2006. Because

3

this period of incarceration is not related to the April·28, 2C:07 incident, the time was properly not

4

included in the calculation.

5

IT IS SO ORDERED.
6

Dated this
7

£.y

of October, 2008.

8

9

10
. 11

12

13
14

15
16
17
18
19
20
21
22

23

24

25
26

ORDER GR.ANTING MOTION FOR ADDITIONAL CREDIT FOR Til~fE SERVED - Page 2
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,'126 '°- . If
State v. Huber, 555 N.W.2d 791 (1996)

[3 J

555 N. W.2d 791
Supreme Court of North Dakota.

Criminal Law
~ Failure to instruct in general
Criminal Law

·~ Necessity ofrequests

ST.A.T.E of North Dakota, PlaintiffandAppellee,

v.
Benjamin C. HU]~ Defendant and Appellant
Criminal No. 960099. /

Defendant ~st request or object to jwy
instructiOllS to preserve matter for appeal.

Nov. 13, 1996.

Defendant was convicted in the Dmct . Court, Mercer
County, South Cemra.I Judicial .District, James M Vukelic,
]., of driving under influence of alcohol (DUJ). Defendant
appealed. The Supreme Court, Sandstrom. J., held that (1)
DUI and being in "actual J>hysical control" (APQ of vehicle
while under influence of alcohol are separate offenses; ·(2)
,:•PC is lesser included offense ofDUI, o~muliiig Schuh, 4~§
N.W.2d41; (3) jury instruction onAPCwaswammed due to
dispute aE to mixer afyehiclej
(4) mstructions improperly
...;ier;mitted iwY to copyjct defendant of DUI even jf it fo-imd
that defendant had only committedpc.

(jji2

JJefendant charged with driviDg under in:fluenc~ ·
cf alcohol (DV1) preserved for .appeal bis
objection · to amendment of jyrY instructions
to includo !'actual ph}'.Sical control" (APQ of
vehicle by o'bjectmg. prior to jury selection, tiJ ·
iiu;lusion of~C in instructions. NDCC 39-08-

and

01. subd.

[SJ
hversed and remanded.

Criminal Law
~ Failure to instruct irl general

l.

CriminaILnr
~- Different Offenses irl Same TrmsactiOJJ
Statute may contain more than one separate

offense.

West Headnotes (22)

·{Jii2 .
·

Crfminal Law

Crlmhzal Law_
f- Traffic offenses

~

CollStl'Uction and Effect of Charge as a
'Whole

,Driyjnl'

Supreme Court reviews jury iDstructions as
whole, and detezmines wlzjber they cozrectly and
adequately infom1jmy of applicable law.

~--::---~~~;.....;;;:.:_::===-== .

2 Cases that cite this headnote

M
V

CriminalLaw

~

·COilS'truction and Effect

of Charge as a

1Vho1e
CrlminalLaw
?- Instructions irl general

rt; as a whole,jury instruction is erroneous, relates
to central subject in. case, and affects substantial
right of accused, Supreme Court will reverse for
that eITOI.

2 Cases that cite this headnote

npdej- irrtbumce: of alcohol CDITQ and

being in ~ctual physical comrot (APC) ofvehlol~
while under influence ·axe diffeienf offensJ
.qi!uppearing iD same stamte. NDCC 39-0si
01, subd. 1.
.~

[7J

Statates

.,.

C... Effect and coDSequences

Underrul~ ofstatutozy construction. statutes·are
constrned to avoid absurd and ludicrous results.
· l Cases that cite this b.eadn~te
@rndictmenr an.d Info~tion
. ~ Different Offense Included in Offense
Charged

000347

•
State

v. Huber, 555 N. W.2d 791

(1996)

Person who is driving motorvehlcle is necessarily
of vehlcle.
NDCC 39-08-01, subd. 1.

OffeDSe is lesser incluaed one of another only it;
in order to commit greater offeose, it is necessary
to commit lesser. NDCC 12.'1-0I-04, subd. 15.

.

·.

[91

.in "actual physical control" (A.PC)

~ Automobiles

Statutes
t-. Policy and puzpose of act

c.._:::}I

Statutes
.0- Context and related clauses

1 Cases that cite thls headnote

[15]

~ Auto~obiles

in

motion

in m:ds: for o'ffense of drunk driving to be
GQTTfflllfted. NDCC 39-0Hl, subd. l.

r::;;.
~J Antnmobiles

.

t- Driving while intoxicated

Indictment aJJd Information
fa• Di.ffercI1t Offeose Included in OffCI1Se
Charged

Bein£ in actnal pbYsicaI control (APC) of vehicle
while under in:fluence of a!co.hol is lesserincluded
offense of driving nnder roflncncc of alcohol
.alliP: ovemilingSchuh, 496N'.W.2d 41. NDCC
J2 T~J-041 subd. 1S, 39-08-01, subd. 1.

e- Drivingwhile intoxicated

"Drizing" ream.res · that vehlcle be

Driving while intoxicated

PJ.UPose of statute prohl'biting persons from being
in actual physical control (A.PG) of vehlcle while
under in:fluence of alcohol is to deter individuals
who have been d:rinking intoxicating liquor
.from getting into vehicles, except as passengers.
NDCC 39-0~1, subd. 1.

Statutes
~ Meaning of Language

In defining stattitozy terms, words must be given
their plain, orclinazy, B.Dd commonly tmderstood
meaning, and consideration should be given to
·ord#wy sense of statntozy words, context in
which they are nsed, and pmpose whlch prompted
their enactment

.O-

~ Crim.illalLaw

~

f=,,

Reasonable or rational basis

Generally, coorts should gi't'e . instruction on
lesser fnc1'9ded offcme if evidence would pcnnit
jmy rationally to find defendant guilty of lesser
offense and acquit him of greater.

Being in "actoal physical control" . (A.PC) 9f
vehicle while upder mfluence of alcohol typica1Iy
. means having existing or prese.pt bodily restraiqt,
djrc,ctjng iru'lµepce, domination. or regulation of
any vehlc1e. NDCC .39-08-01, subd. 1:

@cnm.bw1Law .
[121

e=:,, Motor vehlcle offense charges
Jury instruction on lesser included offense of

Antomobiles
~ Driving wm1e intoxicated

being in u:tual physical control (A.PC) ofvehlc1e
while under influence of alcohol was·wmanted,
in prosec::ltion for driving under influence of
alcohol (DUI), where there was dispute as to
whether defendan~ who was sitting behind wheel
with engine rurining when deputy approached,
was drivmg:vemcle. NDCC 39-08-01, subd. 1.

Term 'j>hysical control," as used in statute
prohibiting persons from being in ictna.I physical
· control of vehlcle while under inflnence of
alcohol, is more comprehensive than either
"drive" or"operate." NDCC 39-08-01, subd. 1.

[13]

Automobiles
~ Driving while intoxicated

.

000348
[18]

Indictment and Information

-

•
State v. Huber, 555 N.W.2d 791 (1996)

J~ instructions whlch pen:nit defendant w.ho
only committed lesser offense to be convicted
of greater offense and receive consequences of
greater offense are not hmnless error.

Different Offense Included iD Offense
Charged
(I-

Defendant is not deprived of Sixth Amendment
rig.ht to notice of charges agamst mm w.hen
jury convicts hlm of lesser offense whlc.h
was included, though Dot specificaJJy stated, in
mfonnation. U.S. C.A.. Const.Amend. 6.

Attorneys aJ2d Law Firms
[191

Criminal Law
~ Several counts or offenses

*792 Lany W. Quast. State's Attomey, Stanton, for plaintiff
and appellee.

Criminal Law
~ Manner of miving at verdict

In guiding jury in its transition :from considering
. charged off'ellSe to considtriI!g lesser included
offense, proper instrnction requires acquittal o.f
offense charged before consideration of lesser
included offenses; only after jury has confronted
and ima:nimously completed 'difficult task of
deciding guilt or iml~c~nce 9f accused as to
charged offense should jury consider lesser
included o:ffmses.

Crimillal Law
,c. Convicti011 of lesser or included offenses

[20]

Defendant can be convicted of off~e charged or
oflesser included offense, but not both.

Criminal Law

[21]

. . Sufficiency in general
Criminal Law
e-, Grade or degree of offeme; lesser-included

offenses

Instrnctions

that

pemritted jury to convict
· defendant of driving 'UJlder influence of alcohol
(DUI) even jf it fotII!d that defendant .had only
committed lesser included offense of being in
actual physical control (APC) o~ vehicle while
· under in:fluence of alcohol were reversible ettor.
NDCC 3.9-08-01, subd. l. .

[22]

Cr.imlnal Law

Grade or degree of offense; lesser-included
offenses
¢:...

Michael Ray Hoflman, Bismarck, for defendant and
appellant
Opinion
SANDSTROM, Justice.
A jury convicted Beajamin H'uber of driving under the
in:fluence of alcohol (DU!), a class B misdemeanor. On
appeal, Huber claims the district CO'!Irt erred in allowing
the State to a,i:nend thejmy instructions to include "actual
..
/
physical control" (A,PC). We reverse and remand for a new
trial becmse the instructions penmtted the jury to convict of
DUI even uit foUDd the defendant .bad only com:itted the
lesser iilcluded offense of A.PC.
*793 I

On.the evenmg of August 4, 1995, a Mercer CoUI1ty Depttty
Sheriffresponded to a dispa.tc::her call reporting a "suspicious"
vehicle on ColltltyRoad 21. Upon mmng at the locatioD, the
officer observed a black picknp off to the side of the road.
He saw the vehicle move forward but could not positively
identify the driver at tliat time. Two other persons were
present at the scene-one standing o~de the vehicle and the
other seated in tho passenger's seat. The p::rson behind the
wheel and the person ouwde the vehicle w~ arguing.
~ the officer approached the vehicle, he identified the' person
be.hind the wheel as .Ht;1ber. Buber was sitting in the driver's
seat w.ith the vehicle running. The other two people said one
of them had been driving and Huber had slid be.h.iJJd the
wheel when the driver stepped out oft.he vehicle. The officer
conducted a number of :field sobriety tests and placed .Huber
under arrest for driving uoder the influeDCC of alcohol.

.
f ·a1, •
•
. 000349
0 n the mommg o tn pnor to Jury selection, t.he State
reauested the il.ll'V instruction on "essential el~ents of the

·.·.
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offense" be amended to include the phrase "or was in
actual physical control of' a motor vehicle. The court's
proposed instruction included only the tmn "operate" a motor
vehicle. Over Huber's objec.tion, the district court amended
the instruction. Thejmywas instructed that "ft]he prosecution
satisfies its burden ofproofonlyifthe.evidence shows beyond
a reasonable doubt ... Huber[ J did operate or was in actual
physical control of a motor vehicle...." The State did not
amend the complaint, nor did the court ame:od the verdict
forms to include a possible verdict ofguilty ofAPC.
The dmrict court hadjmisdiction nnder N.D. Const Art. VI,
§ 8, SlldN.D.C.C. § 27-05-06(1). The appeal from the district
court was filed in a timely manner mider N.D.R.App.P. 4(b);
This Court has jurisdiction nnder N.D. Const Art. VI, § 6,
N.D.C.C'. § 29-oI-12, andN.D.C.~. § 29-28-06.

the instructions to preserve the matter for appeal. Azure
at 656. Failure to object to a jury instruction, when given
opportumty to do so during trial, waives the right to challenge
the instruction on appeal. State v. Trosen, 547 N.W.2d 735,
740 (N.D.1996); see also State v. Barnes, 551 N.W.2d 279,
281-82 (N.D.1996) ("[1Jfthe defendant does not request a.o
.mstruction or object to the omission ofan instruction, we will
not reverse unless the failure to give the ~ction constitutes
obvious error'?,
..-,94 B

[41 The State contends Huber acquiesced in the instruction
on APC by submitting a proposed ~ction on A.PC,
and he cannot object to the instroctio:i o:i appeal. 13:1 this
case, however, Buber objected prior to jmy selection to
the inclusion of A:PC in the jory instructions. The district
!I
comt ~ d the State's request to include A:PC, Only after
the court's ruling on the State's request did Buber agree to
[1]
[2] Huber claims the jury instruction was reversible S'Ubmi! a proposed instruction on .!\PC. We c~ude Huber
error because DVI and A:PC are different offeDSes, and it is
adequately objected to the instruction on.APC.
possi'blc- to commit A.PC without committing DUI. Because
the additional instruction added a different offense, Huber
The State contends there was no Cil'OT beca:use APC is, in fact,
argues the late amendment of the ~ o n ~judiced his
DVI under Nor.th Dakota law.
substmtial rights. We evaluate this case by :first deternrining
[SJ [6] UnderN.D.C.C. § 39-08-01(1):
whet.her the district court erred in amending the instruction
and, if so, whether the ei::ror was harmless. State v. Marshall,
"(a} person may not drive or be in actna1 physical control
532 N. W.2d 284 (N.D.199S); see al.so State v. Sievers, 543 .
of any vehic!e· upon a hi~y or upon public or private
N: W.2d 491 (N.D.1996) (applying hatmless error ,$Ddard to
Sieis to whlch the public has a right ofaccess far vemcular
jury instruction). "We reviewjmyinstmctions as a whole, and
use in this state if any of the foilow.ing apply:
detmnine whether they coz:rectly and adequately .iDfOI:m the
jwy of the applicable law... MarsJrall at 287 (citing State v.
a. That person has an alcohol concentration of at least ten
A-'7,/l'e 525 N. W.2d 654,658 (N.D.1994)).
. ''If; as a whole, an
one-hlllldredths of one pcrc~ by weight at the time
mstructiOD i~ CII'ODCOUS, relates to central subject in the case,
of the perfom.ance of a chemical test wnhin two hours
and affects a ~tial right ofthe accused, we will reverse
after the driving or being in actual physical control ofa
for that emir."·Marshall.
vehicle.

.

a

b. That person is midQ' the infhu:nce of .intoxicating
liquor."

[3] " 'The pmpose of jury instnictions is to apprise the
The.State argues the amended instruction did not add a new
jmy of the state of the law.' " State v. Murphy. 527
or clifi'erent offense becaose both APC and DUI appear in the
N.W.2d 254,256 (N.D.1995) (quoting State v. Mwphy. 516
same statute. A statute may coritain more than one separate
N. W.2d 285, 286 (N.D.1994)). ''Taken as a who~e. the jury
offeDSe. See, e.g., State v. Vance, 537 N.W.2d 545 (N.D.199S)
• instructio.os 'must conectly and adequately infonn the jury
(''sexuaf act'' and "sexual contact" are different· offenses
of the applicable !aw Slld must not mislead or con:fuso the
despite appearing in the .same statute). Despite appearing in
jury.' "State v. Schneider, 550 N.W.2d 405, 407 (N.D.1996)
the same statute, DU1 and A:PC axe different offenses. s
•(quoting City of Minot v. hbbelke, 456 N. W Jd 511, 513
e.g., State v. Schuh, 496 N.W.2d 41 (N.D.1993).
(N.D.1990)). N.DJtCrim.P. 30 allows any party to request
jury instructioru. The defendant must reauest or obiec:t to

000350

•

•
State v. Huber, 555 N.W.2d 791 (1996)

"Driving" is aD element of DUI. N.D.C.C. § 39-08-{)l.
N.D.C.C. Ch. 39-08 does not de:fine "drive." The State
argues the de:timtion of "drive" Ullder N.D.C.C. § 39-06.202(1 O) should apply. Gel:lerally, "[w)benever the meaning of
a word or phrase is defmed in my statute, ruch de:fimtion
is applicable to the same word or phrase w.hercver it occurs
in the same or subsequent statutes, e,::cept when a contrary
intention plainly appears." N.D.C.C. § 1-01-09; NorthernX.Roy Co., Inc. v. State, 542 N. W.2d 733 (N.D.1996).
Under N.D.C.C. § 39-06.2-{)2(10), "drive" is de:fined as
"drive, operate, or be in physical control of a motor ve.hicl:·"
Under this detinition, being in "physical c~ntrol" constitutes
"driving " and .A:PC would qe the same offerise as DUl"But
the definitionof"drive"-relied on by the State is inN.D.C.C.
Ch, 39-06.2, the chapter on COI!llilercial drivers' licenses, and
is limited to ,;[a]s used in this ch.apter, unless the contm
or subject matter otherwise requires." N.D.C.C. § 39-06.202. DUI 8Ild i:Pc appear in N.D.C.C. Ch. 39-08. As we
have .held, "driving is an element ~eqilired in DU!, but 'not
A:PC." City of Fargo v. Sclrwagel, 544 N.:W.2d 873, 875

(N.D.1 9~6). 1

Under N.J).C.C. § 12.1-{)l-04(15), an "[i]ncluded offense"
~eans an offense:

"a. Whic.h is estabµshed byp!()ofofthe same or less than all
the facts required to establish commission of the offense
charged;
b. Which consists of cri:mina1 facilitation of or an attempt
or solicitation to commit the offense charged~ or
c. Which differed from the· offense charged only in thJlt
it constitutes a less serious hmn or risk of .hmm to the
same person, property, or public interest, or because
a lesser degree of culpability suffices to establish its
commissfon."

[8] " 'An offense is a lesser .included one of another only
if; in order to commit the greater offense, it is necessary to
commit the lesser. ' " JaC{)bson at 650 (quoting 21 Am.Jur.2d,
Criminal Law, § 269 (1981)). The difference between DU!
and AfC is DU! contains the element of "driving" and A:PC
contains the element of "actoal physical control" N.D. C. C. §
39-08-{)1, While it is possible to be #I actual physical control
without driving, it is not possible to drive with~ being in
actual physical control

[7] Under the rules of statntozy 'cODStroction. statutes are
cOllStnled ''to avoid absurd 8Ild .hu:lic::rous resolJ.s." Stale
v. Erickson, 534 N.W.2d 804, 807 (N.D.1995). If the
1
de:finition ~f "drive" included both "operating'~ and being ~
''physical comrol," ·there would be no distinction between
[91
[101
[111 In de:fining statutozy terms, "w!'fds must
DU! and MC. They are, fact, distinguishable. "T.he use
be given their pla.in, ordinaiy and commonly understood
of the word 'or'· J;etwec:n DU! and MC in the statute
mean.ing, and cODSideration shoo.Id be given to the ordin.azy
indicates that the Legislature intended to establish two
sense of statutory words, the context in w.hic.h they are used,
'distinct offenses." State v. Jacobson, 338 N.W.2d 648, 650 . and the purpose w.hich prompted their enactment." City .of
(N.D.1983 ). ''The execution or imposition of sentence under
West Fargo v. Maring, 458 N.W.2d 318, 320 (N.D.1990).
[N.D.C.C. § 39-08-01] may not be suspended or deferred" ' "[DJriving requires that the vc:hicle be in motion in order
for a DUI violation. N.D.C.C. § 39-08--01(4)(e). Sentence
the offense of drunk driving to be committed." 93 ALR3d §
may, .how;ver, be suspended for an MC violation. N.D.C.C.
3[a]. MC typically mems ''having existing or piesCDt bodily .
§ 39-0B-01(4)(eXI).
restraint, directing mfluence, domination, or regulation ofany

m

tor

Because .A:PC and DU! are different offenses, "drive"
cannot mean 'physical control" We 'reject application oftbe
definition of "drive" tmd.er N.D.C.C. § 39-06'.2-{)2(1 O) to
DUL DUI SDd MC are different offenses.
•795 D

Alternatively, the State argues .Al'C is a lesser included
offense ofDUI.

vehicle." 93 ALR3d § 2faJ.

[12]
[13]
"The tmn 'physical control' is more
compre.hCDSive than either 'drive' or 'operate.' " State v.
Sta,fteld, 481 N.W.2d 834, 836'(Minn.1992). It encompasses
.a wider range of conduct th.an DUI. 93 ALR3d § 2 [a]; see.
e.g., State v. Scmvalk. 430 N. W.2d 317 (N.D.1988) (.iindmg
an.A:PC violation where the person was asleep at tbe wheel);
Salvaggi; v. North Dakita Dep't of Transp., 477 N.W.2d
195 (N.D.1991) (person may commit MC violation wi~351
being observed in the vc:hicle). A person who is' driving a
--'---- 1.:.. 1.. - · -... 1:I- .. ........... _ __:,,__ 1. -
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"apply to offenses committed prior to the effective date of tbe
amendment,
July 1, 1983'?. The 1983 Legislature amended
2
N.D.C.C. § 39-08--01 to include a .minimum mandatory
[14] MC differs :from DUI in that "it constitutes a less sentence for DUI and allowing for suspension of sentence
for APC.N.D.C.C. § 39-08-01(4)(e)(l). We have recognized
serious haI1Il or risk of h.azm to the same person, property,
the legally signmcant difference between the possibility of
or public interest" N.D.C.C. § 12.1-01- -04:(15). "[T]he real
pmpose of the [AECJ statute is to deter individuals who
suspending sentence and a man'!atory minimum sentence.
See N.:D.R.Crim.P. 1l(b)(2) (the court must inform the·
have been drinking intoxicating liquor from getting into their
defendant of "the mandatory minimum pu:nishment, if any,
vehicles, except as passengers." State v. Ghylin, 250 N. W .2d
252, 255 (N'.D.1977); Wiederholt v. Director, N.D. Dep't of and the marimnm possible pllllishment"); State v. Ham_ann,
2~2 N.W.:id 495, 501 (N.D.1978) (the court mtISt. advise
Tran.sp., 462 N.W.2d 445 (N.D.1990). When an intoxicated
defendant of maximnm sentence, any mandatory minimtml
person chooses to drive, the MC statute " 'enable[s] the
sentence, but not the minimum possible sentence); State Y.
· dnmken driver to be apprehended before he strikes.' "
Olson, 544 N.W.2d 144, 147 (N.D.1996) (waiver .in defects
Stmfteld at 837 (quotizlg State v. Webb, 78 Ariz. 8,274 P.2d
in previO'US llllCOtmSeled guilty plea cannot be assumed When
338, 339 (1954)). .
the record did not disclose in subsequCDt intervening case
The AEC statute is a "preventive measure intended to deter
defendant had been advised of mandatory minimum and was
the drunJcen driver." Ghylin. "One who has been driolcing
being charged Wltb second offense); Stare v. Sclrweftzer, 510
intoxicating ,liquor should not be encomaged to test his
N.W.2d 612, 615 (N'.D.1994) (:failure to advise deferuiant
driving ability on the highway, even for a short. distance~
of mandatory ~ u m sentence ·before accepting guilty
where his life and the lives of others hang in the b~ce." · plea was· reversible mor). The penalties are now different;
Ghylin. If the iutoxfoated person is intent on driving and .bas· therefore, APC is a lesser offense ofDUI.
·
tao keys to the Vehicle, the person becomes "a 'SOUl'Ce of
A}C is a lesser included offense of DUI. .See City ·of
danger to [hl:mse1fj, to others, or to property." Stmfteld at
Monte.rt1J10 v. Wells, 79 Wash.App. 529, 902 P.2d 1266, 1268
83 7. AEC statutes allow toe mest ofsoch persons before the
(Div. 2 1995) ("being in pl:Iysical control of a motor vehicle
daDger~es.
[ ] is a lesser included offense of driving a vehicle while
intoxicated" t!Ilder Washmgtaii law ( emphasis omjtted)). To
• 3
the extent this decision is incoosistent with Schuh, Schuh is
ovemtled.
The tm:a lesser included offeDSe has been used both in
the sense of lesser penalties and in the sense of fewer
elements. See, e.g., Jacobson at 650 (under previous law:
4
"the Legislature has provided the same criminal penalty for
[16] ·c111 "Generally, colllis should give an instruction
either offeme, and on that basis" MC is not a lesser included
on a lesser included offense if 'the evidence would pezmit
offense ofDUI); and *796 State v. Clbzbcales, 536 N.W.2d
a juzy rationally to iind [the defendmt] gm'.lty of the lesser
661 (N.D.1995) (distinguishing Class B fe1011Y robbery from
Cla;ss C felODy robbery by the ctistence ofadditional f.actna1 offense and acquit him of.the greater.' " State v. McDonell,
550 N.W.2d '62, 63 (N.D.1996) (quoting State v. Tweed,
elcmc:nt ofwil1:ful possessjon ofdangerous weapon). Both the
491 N.W.2d 412, 414 (ND.1992)). In this case, there was
crirninaI rules and the criminal code use the tem "included"
a
dispute as to who was dming the vehicle. Two witnesses
offense rather than·"lesser included" offense. See N.D. C.C. §
testified Huber was not drlviDg, and the deputy sheriff
12.1:..01-04(15); and N.D.R.Crim.P. 3l (c).
te~ti:fied he was. There is no dispute Huber was seated
[15] In Jacobson, we said "MC does not qualify as a behind toe wheel with the engine !'llillling when the deputy
lesser offense" of DUI because the statute provided the
approached. The evidence would have.permitted the jury to
"same crlminal penalty for either offense." Jacobson at 650.
rationally :find the deferuhnt not guilty of DUI, but guilty
At tbe time of Jacobson's offense, the penalties for DUI
of AEC. Instruction on the lesser included offeIJSe
• and A.PC were the same. See N.D.C.C. § 39-08- 01 (prior
appropriate.
to 1983 amendment); State v. Goodbird, 344 N:W.2d 483,
000352
· 486 (N.D.1984) (concfuding the 1983 am.endments do not
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Under such an instruction, the jmy could have found all
the elements of APC and convicted Huber of DUI even jf
the juzy would not have found the defendant guilty of Dur
Because APC is a lesser included offense of DUI. Huber was
under a correct instruction. It is not possible to deteIIDllle
on notice of a possible A.PC instruction and the State was not
whether the jmy convicted ljuber ofA.PC or DUI. Under the
required to llIDend the complaint.
Fourteenth Amendment, the State must prove every element
(18] Under the Sixth Amendment, a defendant has the .right of the offense beyond a reasonable doubt. State v. Sheldon,
301 N.W.2d 604, 612 (N.D.1980), cert. denied sub nom.
" 'to be .infozmed of the nature and cause of the accusation.'
Sheldon
v. North Dakota, 450 U.S. 1002, io1· S.Ct. 17Jl,
"Sc!rwagel at 874 (citing Fare"tta v. Cal!fomia, 422 U.S.
68
L.Ed.2d
204 (1981). In this case, Huber could have been
806, 818, 95 S.Ct 2525, 2532, 45 L.Ed.2d 562 (1975)).
convicted
ofDUI_and Sllbjected to the minimum ~datozy
"Conviction upon a charge not.made would be a sheer denial
sentence
even
jfthe jury had found only the elements o_fA.PC
of due process." .De.longe v. Oregon, 299 U.S. 353, 362, 57
had
been
proven
by the State.
S.Ct. 255, 259, 81 L.Ed. 278 (1937). However "'a defendant
is not deprivei "of his S~ Amendment right to notice of
[19]
[20] [21] Although instructing the jury on a lesser
the charges against him when a jury convicts h:im of a lesser
mcluded offeIJSe would opt have been error, the clistrlct c~ ·
offense which was included, though not spef±[i.call~ stated,
should have made clear to the jury the distinction between
in the .infomation." State v. Stoppleworth, 442 N.W.2d415,
APC and DUI and given the jmy correct verdict forms and
417 (N.D.1989).
correct instructions on deliberating 2 when a 1es;er included
"Quite. simply,
offense charged in an Infomiati9n
offense is a possfbility. See State v. Stetmnetz. 552 N. W.2d
358,362 (N.D.1996) (recognizing the nsponsibility ofa trial
inherently notiiies the defendant that he or she may have
to defend against lesser included o:ffC1JSes; ?JO addition.al or
court to accurately instruct the jury on the applicable law).
specific language as to the lesser included offeme is necessary
A defendant can be con"llicted of tho·offense charged or of
to put the defendant on "'797 Jlotice." Vance at 548. Under
a lesser included offense, but not both. State v. .Davis, 546
N.D.R..Crim.P, 3l(c), "ft]he defendant may be found gailty · N. W.2d 30 (Minn.A,pp.1996). The.verdict fol:IDS should have
been amended to allow a conviction of either DUI or .A:PC
of an offense necessarily included in the offeJJse c.batge or of
m attempt to commit either the offense charged or an offense
or an acqnittaI of both. The district comt erred in fail.mg to
properly instruct thej1lI'y and 'to provide proper verdict forms.
necessarily included therein jfth.e attempt is an offense."
5

ao

The complaint notified Huber of the DUI charge and all lesser
included offenses. See Stoppleworth. Even if the jnrY, found
all the elements of APC were proven, conviction of .A:PC
without amending the complaint would not be a denial of due
process.

m

[22] ff.avi.ng concluded the disfrict court erred in its
ins~ons, inc1udiI1g its verdict fOimS, we further conclud;e
instructions which permit a defendant who only c;ommitted a
lesser offense to be convi¢ed of a greater offense and receive
E
the consequences of the geater offense are not harmless error.
State v. Trotter, 524 N.W.2d 601 (N.D.1994) (error which
The jury instructions were
to include AI'C as an does not affect the substantis.1 rights of the defendmit must
altemative to "operat;" a motor vehicle. The district court
be disregarded as hmnless); Stale v. Demery, 331 N.W.2d 7
instructed the jury "that to drive as denned in North Dalcota
(N.D.19 83) ("In decidmg whether or not error is har.mfu.l, we
means to drive, operate or be mphysical control of a motor will examine the entire record and evaluate the error iz1_ the
vehicle." The jury was instructed to retum a guilty verdict jf context of the circumstances in which it was made to see jf it
it found Huber had either "operated" the vehicle or had been had a signffiC3llt impact on_the ft.ir1s verdict'').
in "actual physical control" of the vehicle. The verdict foI!IlS
allowed the jury to :find Buber guilty of DUT or not guilty Because the instruction could have had a signfficant impact
• ofDUI. The forms were not amended to allow conviction of on the jury's verdict. the instruction affected the substantial
rights of Huber and therefore was not harmless error. 000353
.A:PC.

amended
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oflaw. The j udgmeot of conviction is reversed and remanded
for a new trial.

IV
Failure of the district court to properly distill~ between
APC and DUI in its *798 iDstruction and failure to amend
the jury verdict froms violated Huber's right to due process

VANDE WALLE, C.J., and NEUMANN, MARING and
MESCHKE, JJ., concur.

Footnotes

1

2

Sclrwagel mvolved a violation of Fargo MuoicipaI Code Section 8--03 l Oand not N.D.C.C. §39--08--0 l . However, the language of
the ordinance closely parallels the DUI statute.
·
We bave adopted the."acguittal first" mstructiOll "to guide ajury in its transition frol;ll considering !he charged offCIJSe to considering
lesser included offenses." State v. D1Z1Jlton, SlB N.W..2a 719, 720 (N.D.1994). The proper instruction "requires an acquittal of the
offense charged before con#deratiou of lesser-included offCIJSes." Daulton at 722. "Only after it lw confronted and unanimously
completed the diftic:ult task of deciding the guilt or innocence of the aeeused as to the charged offense should the jury consider lesser
iDcluded offenses." Daulton at 723.
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1

(The before-mentioned matter came before the

2

Court, Hon. Lawrence E. Jahnke presiding, commencing at

3

approximately 9:00 a.m., April 26, 1999, all counsel and

4

the defendant present.

5

the proceedings which consists of the Court Appearance,

6

Plea, Sentencing, Dismissal.)
PROCEEDINGS

7
8

9
10

11

The following is a transcript of

THE COURT:

Mr. Moore.

Come up and have a seat,

Mr. Moore.
What's your understanding as to why you're here
this morning, Mr. Moore?

12

THE DEFENDANT:

13

THE COURT:

Why are you here?

14

MR. MOORE:

Charged with physical control.

15

THE COURT:

Okay.

16

Yes, sir.

That was back in October of

1998; correct?

17

THE DEFENDANT:

18

THE COURT:

Yes, sir.

And then you were scheduled to appear

19

December of '98 on that matter and you did not show it is

20

alleged so a second complaint was filed charging you with

21

bail jumping.

Do you understand that?

22

THE DEFENDANT:

23

THE COURT:

24

25

Yes, sir.

Do you recall your Constitutional

rights from your prior appearances?
THE DEFENDANT:

Yes, sir.

Karen M. Aamodt
Official Court Reporter
Grand Forks, ND

2
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THE COURT:

1

You appeared before Referee Vigeland

2

on both of these matters on April 16th.

3

hearing until this morning.

4

in these matters?
THE DEFENDANT:

5
6

How do you wish to proceed

Well, to the physical control I

plead guilty.

7

THE COURT:

8

THE DEFENDANT:

9

THE COURT:

10

Have you spoken with an attorney?
No, I haven't.

Did you wish to before we proceed?

THE DEFENDANT:

Well, on the physical control I

11

don't think I need an attorney on that.

12

much open and shut.

13
14

THE COURT:

That's pretty

So you are waiving your right to

counsel on that matter?

15

THE DEFENDANT:

16

THE COURT:

17

We continued

On that matter, yes,

Okay.

And how do you plead to that
(

allegation then?

18

THE DEFENDANT:

19

THE COURT:

/

?1r.

....

Guilty.

Of actual physical control of a motor

20

vehicle on October 15, 1998, you are entering a plea of

21

guilty.

22

THE DEFENDANT:

23

THE COURT:

24

matter, Mr. Brown.

25

MR. BROWN:

Yes, sir.

Could I have a factual basis on that

10/15/98 Officer observed the

•Karen M. Aamodt•
Official Court Reporter
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1

•
1

defendant slumped over the steering wheel of his vehicle

2

while parked in the lot of Mini Mart 42nd Avenue and

3

University.

4

attention of the defendant and finally did.

Officer made several attempts to gain

Detected odor of alcoholic beverage corning from

5
6

the vehicle.

7

Defendant was combative and uncooperative.

8

all tests.

9

Physical Control.

10

Field sobriety tests were requested.
He refused

He was placed under arrest for Actual

And then Court can take judicial notice of the

11

fact that he was not here as requested on the bail

12

jumping charge.

13

THE COURT:

Plea of guilty, Mr. Moore, admits the

14

factual basis with regard to the Actual Physical Control

15

charge as put on the record by Mr. Brown.

16

understand that?

17

THE DEFENDANT:

18

THE COURT:

Do you

Yes, sir.

And you waive your right to trial,

19

your right to confront witnesses.

20

that?

21

THE DEFENDANT:

22

THE COURT:

Do you understand

Yes.

If accepted the punishment that could

23

be imposed is up to one year incarceration, fine of

24

$2,000 or both.

25

Do you understand that?

THE DEFENDANT:

Yes, sir.

Karen M. Aamodt
Official Court Reporter
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1

THE COURT:

And I note that the time of the

2

commission of the APC matter you were on unsupervised

3

probation from a prior disorderly conduct matter back in

4

March of '98; is that correct?

5

THE DEFENDANT:

6

THE COURT:

Yes, sir.

And conviction in this matter could

7

result in a revocation of that probationary status and

8

resentencing.

THE DEFENDANT:

9

10
11

Do you understand that?

THE COURT:

Yes, sir.

Your plea is accepted.

State's

recommendation for disposition?

12

MR. BROWN:

State would recommend six months in

13

the Grand Forks County Correctional Center, Your Honor,

14

with all but 30 days suspended for two years.

15

$200 and we would have no objection to dismissing the

16

bail jumping if the Court would accept that sentence.

Fine of

17

THE COURT:

Six months with all but 30 suspended?

18

MR. BROWN:

Yes, Your Honor.

It's first offense

19

APC, Your Honor, but with the bail jumping and prior, I

20

think this would be minimum amount of time that would be

21

appropriate.

22

THE COURT:

23

THE DEFENDANT:

When were you arrested, Mr. Moore?
I don't know the date offhand,

24

sir.

25

(phonetic) Island to get work and then I got in there and

I was coming back.

Last fall I went over to Polk

Karen M. Aamodt
Official Court Reporter
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1

couldn't get out.

2

Radio phone,

3

calls out either.

4

was headed back to this part of the world.

5

intend to jump.

I tried that a few times, couldn't get any
My intention was to be back here and I
I didn't

I just couldn't get --

THE COURT:

6
7

Didn't have the money to fly out.

What are you going to do about

employment?

8

THE DEFENDANT:

9

THE COURT:

Hum?

Are you sticking in this area

10

following this matter?

11

THE DEFENDANT:

Yes, sir.

Yes, sir.

My plan is

12

to go to work here.

13

people.

14

positions sounded like they would be available.

15

recommendations as operator are real good.

I had talked to two different

One was framing and one was operating and both

16

THE COURT:

17

THE DEFENDANT:

18

THE COURT:

19

THE DEFENDANT:

My

You work for Molstad before?
Hum?

Did you work for Denny Molstad?
I worked for him just a few days.

20

I planned on going with them, yeah.

21

like to get out so I can go to work.

22

right now and check the paper and everything, lot of

23

positions available which I qualify for.

24

the jumping the bond,

25

THE COURT:

Yes, sir.

I would

Everything is done

And as far as

I didn't intentionally do that.

I am not concerned about that this

Karen M. Aamodt
Official Court Reporter
Grand Forks, ND
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1

morning, Mr. Moore.

2
3

4

THE DEFENDANT:

I can't come up with any bond

money.
THE COURT:

Your contact with Officer Dvorak

5

back, which resulted in your disorderly conduct

6

conviction back in March, was that alcohol related?

7

THE DEFENDANT:

Yes, it was.

Well, it was over

8

gambling.

Argued with the dealer because they kept

9

changing the chips, upping them for two's and five's and

10

all I wanted to play was one's.

11

argument.

12

THE COURT:

13

Moore, as follows:

14

the correctional center.

15

two years.

16

Started us on an

I am going to sentence you, Mr.
In 98K3689 APC matter, six months in
All but 30 days suspended for

Two years unsupervised probation.

You will receive credit for the time you

17

previously served.

18

you have been in jail?

19

How long have you been in jail roughly?

20
21
22

Can you give me a ballpark how long

THE DEFENDANT:

Week?

Two weeks?

Three days?

About a week ago last Thursday

and week -MR. BROWN:

He appeared on the 16th.

So I am

23

assuming he was either arrested on the 16th, Your Honor,

24

or the 15th.

25

THE COURT:

$200 fine.

That will be paid within

•Karen M. Aamodt•
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l(

e

e
1

60 days after release.

2

evaluation whether you think you need it or not.

3

Gardner, can that be obtained through the correctional

4

center if he is still incarcerated?

5

6

And I want you to get an alcohol

MR. GARDNER (Jail Administrator):

Mr.

Yes, Your

Honor, he can.

7

THE COURT:

8

MR. GARDNER:

9

THE COURT:

Is that at any cost to him?
Free.
You get a freebie here.

I want you

10

to get an evaluation.

11

of that I want you to adhere to as conditions of

12

unsupervised probation for two years.

13

follow those recommendations you are going to be

14

resentenced.

Whatever recommendations come out

If you don't

Okay.

15

THE DEFENDANT:

16

THE COURT:

Yes, sir.

When you are released I wish you

17

would contact the clerk of court and advise the clerk's

18

office of your address.

19

address at this time.

20

THE DEFENDANT:

I assume you don't have a local

Well, I think I will be staying

21

at my sister's or my daughter's.

22

is in town some place.

23

THE COURT:

24

THE DEFENDANT:

25

THE COURT:

I don't know.

My son

What is your sister's name?
Candace Vondal.

V-0-N-D-A-L.

Where does she live?

Karen M. Aamodt
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1

THE DEFENDANT:

Over trailer court on 55th there.

2

I am not absolutely certain of her address either.

3

Drive or Circle Drive.

4

THE COURT:

5

THE DEFENDANT:

6

Round

Does she work?
Yeah, she works for the Grand

Forks Herald.

7

THE COURT:

Okay.

Well, let us know once you get

8

released and plant yourself some place.

9

office and give them your address in case we have to get

Call the clerk's

10

hold of you so we don't run into this bail jumping

11

business again.

12

THE DEFENDANT:

13

THE COURT:

14

I am going to dismiss that case.

That's bye-bye.

15

16

No.

THE DEFENDANT:

Thank you, sir.

I really

appreciate it.

17

THE COURT:

But I want you to get out, get to

18

work when you complete the balance of your incarceration,

19

get on with your life.

20

THE DEFENDANT:

Okay.
Could we,

I could get to work

21

probably right away if I could go work release, something

22

like that.

23

THE COURT:

If the correctional center will

24

authorize a work search.

25

to them.

I will leave that entirely up

I don't have a problem.

I am not familiar with

Karen M. Aamodt
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1

their regu l ations on that .

2

THE DEFENDANT:

3

THE COURT:

4

fine.

If you meet their criteria, that's

If you don't, you are going to have to sit .

5

THE DEFENDANT:

6

THE COURT:

7

THE DEFENDANT:

8

THE COURT:

9

THE DEFENDANT:

10

Yes, sir.

THE COURT:

I see.

Okay.
Yes, sir.

Do you have any questions?
No, sir.

Okay.

If you would stop by the

11

clerk's office on your way back to the correctional

12

center they will have some documentation for you.

13

THE DEFENDANT:

All right .

Thank you, sir.

14

(End of record in above case.)

15

* * * * *

16
17
18
19
20

21

22
23

24
25
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STATE OF NORTH DAKOTA
ss

5
6

COUNTY OF GRAND FORKS
I, Karen M. Aamodt, a duly-appointed

7
8

official court reporter,

9

DO CERTIFY that I reported in shorthand the

10

foregoing proceedings had and made of record at the time

11

and place indicated.

12

I DO FURTHER CERTIFY that the foregoing and

13

attached - -' ' ~

14

shorthand notes then and there taken.

15
16

pages contain an accurate transcript of my

Dated at Grand Forks, North Dakota, this

.;\l

"-h

day of 0().ln. 11 O,ALI, 2010.

l

~

17
18
19
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20
21
22
23

24
25
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Case No. 35486 was reversed on appeal insofar as the North Dakota
[231 P.3d 549] conviction being improperly utilized to enhance the charge, then this case would be remanded back
fo"r possible reduction to .a misdemeanor.l151Thus, he requests that if we grant relief in Case No. 35486 in regard to the
North Dakota conviction-which we do above, albeit on evidentiary grounds-that we remand this case for" further
proceedings as intended by the district court." Given our decision regarding the inadmissibility of the North Dakota
judgment of conviction and subsequent reversal and remand in Case No. 35486, we remand this case for proceedings
·
consistent with our opinion and the Rule 11 plea agreement.[161

Ill.
CONCLUSION

In regard to Case No. 35486, we conclude that the district court erred in admitting the state's Exhibit 4
because the popy of the judgment of conviction was not certified. Accordingly, we vacate the judgment of conviction and
remand. Asfgurdance in the event there is a new trial, we also conclude that the court did not err in finding that the
judgment'ot conviction was not constitutionally invalid, nor in deciding that the North Dakota statute was substantially
conforming to the Idaho DUI statute such that it could be used to enhance the DUI charge at issue. Pertaining to Case
No. 36033, while we conclude that the district court did not err in denying Moore's motion to dismiss on speedy trial
grounds,
remand the case for further proceedings consistent with the Rule 11 plea agreement and our decision in
Case No. 354~6.
·

we

Judge GRATTON and Judge MELANSON concur.

. Notes:

fl] On appeal, this charge Is referred to as Case No. 36033.

[21 Idaho courts have sometimes described an element that elevates a charge from a misdemeanor offense to a felony offense as a •
charging enhancement" or in similar language. See generally State v. Weber; 140 Idaho 89, 95, 90 P.3d 314, 320 (2004); State v. Schmoll, 144
Idaho 800, 172 P.3d 555 (Ct.App.2007). This should not be confused with a• sentencing enhancement,• I.e., one that authorizes or requires
increased penalties for a misdemeanor or a felony in certain circumstances but does not, in the case of a misdemeanor, elevate the crime to a
felony. See generally State v. Anderson, 145 Idaho 99, 175 P.3d 788 (2008); State v. Gerardo, 147 Idaho 22, 29-30, 205 P.3d 671, 678-79
(Ct.App.2009); State v. Leslie, 146 Idaho 390, 195 P.3d 749 (Ct.App.2008). Idaho's primary DUI statutes, Idaho Code§§ 18-8004, -8004A, 8004C and -8005, contain both types of enhancements.

Pl Pursuant to a 2009 amendment, Idaho Code § 18-8005 has been restructured. Idaho Code§ 18-8005(5) is now LC.§ 18-8005(6). For
purposes of this opinion we wlll refer to LC. § 18-8005 and its subsections as they existed at the time of the charges In this case.

.

.

141 See North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970) .

[SJ VVhile not at issue on appeal, a review of the record indicates that between his arrest on September 3, 2006, and sentencing on
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December 31, 2008, Moore was incarcerated for a total of 470 days as a result of the two DUI charges.

(SJ This charge is the basis of Case No. 35486 on appeal.

mThe court noted that the bench warrant was admitted for the limited purpose of proving that Moore had pleaded guilty to a violation of the
relevant North Dakota statute. In view of our decision here, we need not address the correctness of this ruling to admit the bench warrant.
[BJ The Court specifically noted that judicial records are considered• public records" under the Idaho Rules of Evidence. Kem, 148_ Idaho at
417 n. 3, 224 P.3d at 484 n. 3.

~P~t~ i ~9J Even aside from the lack of certification on the judgment of conviction, various other problems and inconsistencies existed. For example,
the judgment contains no reference to the North Dakota irtaMe under which the conviction was obtained. In addition, comparing the documents to
each other-as the state argues authenticates them-ls not conclusive. The uniform complaint and summons and the judgment contain some
dtffering case numbers and while the uniform complaint states the charge as • actual physical control of a motor vehicle,• the judgment states that
Moore pleaded guilty to the offense of• drove or in actuail physical control of [a motor vehicle].• Finally, the prosecutor's vouching for the
authenticity of the documents by stating that the three documents had been received together in one packet from the North Dakota courts is
troubling. It is well established that no person may testify in court unless first placed under oath. J.R.E. 603. See State v. Gerardo, 147 Idaho 22,
26, 205 P.3d 671, 6.75 (CtApp.2009).
1101Of course, on remand the state could simply request that an amended Judgment of conviction be entered on the reduced charge of an
enhanced DUI misdemeanor instead of pursuing a new tr:al on the felony enhancement
111 1We note that the case law in Idaho concerning the burdens of proof borne by the parties in regard to a collateral attack on a prior
conviction used as an enhancement was decided prior to our Supreme Court's decision in State v. Weber, 140 Idaho 89, 90 P.3d 314 (2004), in
which the court held a defendant's due process right to collaterally attack a conviction utilized for such a purpose is limited to instances where the
violation of right to counsel is alleged. Thus, we follow the case law speaking to burdens of proof so far as It applies to allegations of denial of the
right to counsel only. See Custis v. United States, 511 U.S;. 485,496,114 S.Ct. 1732, 1738, 128 L.Ed.2d 517,528 (1994).

r121Our Supreme Court noted in Weber that several important considerations support limiting collateral attacks on prior convictions-namely
th~ • ease of administration• and • the interest in promolin11 the finality of Judgments." The Court quoted Custis 's warning that • ' [i]nroads on the
concept of finality tend to undermine confidence in the integrity of our procedures' and inevitably delay and Impair the orderly administration of
justice." Weber. 140 Idaho at 93, 90 P.3d at 318 (quoting Custis, 511 U.S. 485,114 S.Ct 1732). Furthermore, the Court noted that• [b]y
challenging the previous conviction, the defendant is askin-~ a district court ' to deprive [the] [state-court judgment] of Pts] normal force and effect
in a proceeding that ha[s] an Independent purpose other than to overturn the prior judgment[!].' • Id.

r131Moore does·not claim that his conduct in North C>akota which gave rise to the DUI charge would not be a crime in Idaho.
1141Our conclusion that Moore's speedy trial rights were not violated in this instance should not be interpreted as precluding a trial court
and/or a prosecuting attorney from simply asking a defend~1nt whether he waives his speedy trial rights-thereby avoiding the creation of an
appealable issue. As this Court recently stated in State v. Livas. 147 Idaho 547, 551 n. 4, 211 P.3d 792, 796 n. 4 (CtApp.2009), • good practice
would demand as much."

fl SJ When accepting Moores guilty plea, the court noted that it was a conditional plea, stating that:
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MS. JONES: Io terms ofit being an exhibit.
Do you contend that the only
3 d efect in this is that t.Qere's an i m ~
4 ~ndation for it? Do you contend - do you
S agree, 1guess I should ask, counsel, if the
6 Westlaw North Dakota century code submitted b
7 Mr. Gunn is a true and correct copy ofwbat ca.ID
8 off of the Westlaw state?
9
MS, JONES: I agree with that, Your Honor.
10
TIIE COURT: All right Well, I'm going to J
11 go ahead and have this marked then as, bow abou J
12 make it State's Exhibit 5?
l
13 - - (Exlu"bit 5 manred.)
14
TIIE COURT: And that way, if there's an
15 appeal, the record will be complete with respect
l G to what we've looked at here.
17
MS. JONES: It's just marked, it's not 18
TIIE COURT: It is admitted. It is not
19 \..dmitted for purposes-of gi:i mgb~jury,
2 O ?ecause the question is not whether or not - ~ ~
21 J!l1')" is not going to be asked any questions about ;
22 ~ nut tho statute in North.Dakota is a - ;
23 sir5stant001y conforming stato.te. That's-. a Jega]
;
1

2

nm COURT:

~

24 quesdon for the court to decide.
I find that it is. I find that the

:;

25

... ·-·--··- · .

·- -·- ····-----·- -----~·
~
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2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment or
orders described in paragraph 1 above are appealable orders under and pursuant to Rule
_ _ _ _ _ [e.g. (1 l(c)(l)), or (12(a))] I.A.R.
3. A preliminary statement of the issues on appeal which the appellant then intends to
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The appellant requests the preparation of the following portions of the

reporter's transcript:
}(..The entire reporter's standard transcript as defined in Rule 25(a), I.A.R.
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;f'i_ The entire reporter's transcript supplemented by the following:
D Voir Dire examination of jwy
~

Closing arguments of counsel

~The following reporter's partial transcript: I Ir"'

o 4V

'

l}L- --

D The testimony of witness(es) _ _ _ _ __ _ _ _ _ __ __

D Conferences on requested instructions
~

5.

Instructions verbally given by court

The appellant requests the following docwnents to be included in the clerk's record in

addition to those automatically included under Rule 28, I.A.R.
D All requested and given jury instructions
D The deposition of: - - - - -- - - - - - - - - -- - - - -

"Plaintiff's motion for continuance of trial

6.

I certify:
(a)

That a copy of this notice of appeal has been served on the reporter.

(b)( 1) D That the clerk of the district court or administrative agency has been paid the
estimated fee for preparation of the reporter's transcript.
(2) )l._That the appellant is exempt from paying the estimated transcript fee because
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(c)(l) D That the estimated fee for preparation of the clerk or agency's record has been
paid.
(2) $- That the appellant is exempt from paying the estimated fee for the preparation
of the record because

P..z :\ is i'~13e2.:T'
C

( d)( I) D That the appellate filing fee bas been paid.
(2)

}lThat appellate is exempt from paying the appellate filing fee because i,.-"J ~

(e)

r

That service has been made upon all parties required to be served pursuant to

Rule 20, and the attorney general ofldaho pursuant to Section 67-1401(1), Idaho Code.
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-/-L day of M d.-t c;... "-.
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That the party is the appellant in the above-entitled appeal and that all statements in this
notice of appeal are true and correct to the best of his or her knowledge and belief.
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on the
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day of

Yv1 d v c. h.

•

, 20 I 3, I

mailed a true and correct copy of the NOTICE OF APPEAL via prison mail system for
processing to the U.S. mail system to:
OFFICE OF THE ATTORNEY GENERAL
CRIMINAL DIVISION, APPELLATE UNIT
PO Box 87320
Boise, ID 83720-0010
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IDAHO DEPARTMENT OF CORRECTION
CENTRAL RECORDS
1299 NORTH ORCHARD SUITE 110
BOISE, IDAHO 83706

March 01, 2013

RE: Response to your concern form,
In reference to your most recent concern form, I am not sure if I am in complete
understanding of your question. I can advise you that in the most recent, controlling order
for Ada County case #H0800373, dated 01/16/2013, Judge Moody sentenced you to 1
year minimum, 5 years indeterminate, 6 years maximum with 407 days credit for time
served which supersedes all previous orders.
The term concurrent simply means more than one sentence, each running independently,
with the longest sentence determining the satisfaction date.
Any further correspondence must be directed to the court, this matter is considered
closed.

A. Greenwalt
Sentencing Specialist

cc:

file #90125 MOORE, Albert R

000376
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N

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL

l

9::1'

CT OF

THE STATE OF JDAHO, lN AND FOR THE coUITTY/F ADA

2
3

4

5
6

r.dE STATE OF IDAHO,

Cas,e No. CRFE-0800374

Plaintiff,

7

ORDER GRA..~T'f:Il'JG }.10TION FOR
ADDITIONAL CREDIT FOR Tl;ME
SERVED

8

vs.
9

ALBERT R. MOORE,
10

Defendant.
ll

12

This matter came before the Court on Defendant Albert R. Moore's Motion for Credit for
13
14
15

17
18
19

20
21
22
23

24
25
!2 6

Additional TiJ:De Served. In Jdaho, a person against whom judgment is entered is entitled to credit
for any perio1 of incarceration .before judgment is entered if that incarceration was for .the same
offense or an inciuded offense. Idaho Code § 18-309.
On April 28, 2007, Albeit R. Moore was arrested for driving under the influence. He was
.

.

4

released on bis own recognizance on July 2 2007 af\er serving 66F.-.l.ol\J~
days, Mr. MOore
c}~J:was taken
. into
custody again on August , 2007 and released on bond on Augus.t IO, 2007. The case was dismissed
on August 13, 2007. A new complaint and arrest warrant were filed January 4, 2008 for the saroe
incident. Mr. Moore was arrested on FebruarY 23, 2008 and remained in custody until he Was
convicted and sentenced. The credit for time served was calculated as 137 days from his arrest on
FebruarY 23, 2008 until sentencing on July 8, 2008. Toe Court finds that credit was miscalculated

-

and -0rders credit for the additional 76 days served prior to the February 23, 2008 arrest.

---~

000377

e

e

Mr. Moore also .requests credit for time served in September 2006. The time served in
l

September 2006 was incident to an unrelated offense that occurred on September 3, 2006. Because

2

this period of incarceration is not related to the April· 28, 2007 incident, the time was properly not

3
4

5

included in the calculation.

iT IS SO ORDERED.
Dated this~Y of October, 2008.

7
8
9

10
. 11
12

13
14

15

17
18
19
20

21
22

24

25

000378
26

I
I
I
I
I
I
I
I
I
I
I
I
I
.I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

###################################################################
FR

From:

USER

TXT: PUR/C.ATN/PA SHAWN GLEN DISCOVERY
SID/ID00142822
- IDAHO CRIMINAL HISTORY NAME
MOORE,ALBERT RAY
RACE
SEX
W
M
COB POB
US ND

HEIGHT
509

WEIGHT
155
III
y

EYES
BLU
MULTI-ST

FBI NO
28348G
HAIR
GRY

y

EXTENDED INFORMATION
IXDT TYPE
SMT

NUMBER
SC R SHLD

TAT R ARM
ALIAS NAMES
DOB

AY..A

RACE SEX

MOORE,ALBERT·
MOORE,ALBERT R
MOORE.,BUD
MOORE BUD
ARRESTS AND DISPOSITIONS
ARREST DATE: 02-23-2008 ORI: IDOOlOOOO AGENCY: ADA COUNTY SO
CASE:
CHARGE:
(F) DUI DRIVING
COUNTS: 1

l

CHARGE:

( F)

DUI DRIVING

COUNTS:

1

ARREST DATE: 02-11-2008 ORI: ID0190000 AGENCY: CUSTER COUNTY SO
CASE:
08-00017

CHARGE:

(M) WARRANT> JU)A COUNTY

CHARGE:

(M)

DRIVING WITHOUT PRIVILEGES .

COUNTS:

1

COONTS:

1

illR.EST DATE: 04-28-2007 ORI: IDOOlOOOO AGENCY: ADA COUNTY SO
CASE:
CHARGE:
(F) DUI DRIVING
COUNTS: 1
CHARGE:.

(M) DRIVERS LICENSE USING WHILE SU CO'ONI'S:

1·

RREST DATE: 04-28-2007 ORI: IDOOlOOOO AGENCY: ADA COUNTY SO
:ASE:
CHARGE:
(F) DUI DRIVING
COUNTS: 1

CHARGE:

(M)

DRIVERS LICENSE USING WHILE SU COUNTS:

1

REST DATE: 09-03-2006 ORI: ID0010300 AGENCY: MERIDIAN PD
ASE:
667399
CHARGE:
(M) DUI DRIVING
COUNTS : 1
'.2HARGE:

(M) DRIVERS LICENSE USING WHILE SU COUNTS:

1

000379

SKIN
MED

e

NO· - ~ - A.M

LO: It, ~·.-"":.P-.M-.- - - MAR 2 2 2D13

CHAISlC~~~(;, ;:; PICH Clet1{
&:,e..w!')· .•::;;:x,rr •

2

OE,-kt

3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

5

6
7

8

STATE OF IDAHO,

Case No. CRFE-2008-00373

Plaintiff,
ORDER DENYING MOTION FOR
APPOINTMENT OF COUNSEL

9

vs.
10

ALBERT RAY MOORE,
11
12

Defendant.

13
14

On March 13, 2013 Defendant filed a motion for appointment of counsel for
15

direct appeal. This motion is DENIED because appellate counsel has already been
16
17

appointed. See attached order, dated February 14, 2013.

18

19

IT IS SO ORDERED.

20

DATED this ~~ 'clay of March 2013.

.

~

21
22

Melissa Moody
District J uctge

23
24

25
26

ORDER - PAGE 1

000380

CERTIFICATE OF MAILING

2
3
4

J

I hereby certify that on t h e ~ day of March 2013, I served a true and correct
copy of the within instrument to:

5
6

7
8

9

10
11

Ada County Prosecuting Attorney
Via Interdepartmental Mail
Albert Moore, # 90125
S.I.C.I. N.D. D1
P.O. Box 8509
Boise, ID 83707
Sara B. Thomas
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE
3050 Lake Harbor Ln, Ste 100, Boise, ID 83703
Boise, ID 83703

12

CHRISTOPHER D. RICH
Clerk of the District Court

13
14

15
16

17
18
19

20
21
22

23
24

25
26

ORDER - PAGE 2

000381

·.;.•

NO•

.....

A.M.

11:
?I
'

F!!.EO

P.M. _ _ __

FEB 1 5 2013
CHRISTOPHER D. 8 1"'' ' .

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OFBy tNG

J

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
ALBERT RAY MOORE,

)
)
)
)
)

Appellant,

v.

)

STATE OF IDAHO,
Respondent.
______________

Civil Case No. CR-FE-08-0037
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER ON
DIRECT APPEAL

)
)
)
)

On January 24, 2013, Defendant filed a notice of appeal. The defendant has
the right to be represented on appeal. Idaho Code §19-852. On January 24, 2013,
Defendant applied for the appointment of the public defender. The Court finds that,
under these circumstances, appointment of appellate counsel is justified.

The

Idaho State Appellate Public Defender shall be appointed to represent the abovenamed defendant in all matters pertaining to the direct appeal.
IT IS SO ORDERED.

~

DATED, this --1.!:[cJay of

2013.

District Judge

ORDER APPOINTI NG STATE APPELLATE PUBLI C DEFENDER ON DIRECT APPEAL

000382

N

.e

..

CERTIFICATE OF MAILING
I HEREBY CERTIFY That on this

Jj_ day of _ .....,£,-..:C;__.ba.__.._ _ _ 2013,

I caused a true and correct copy of the above and foregoing instrument to be
mailed, postage prepaid, to:

ADA COUNTY PROSECUTING ATTORNEY
INTERDEPARTMENTAL MAIL
ADA COUNTY PUBLIC DEFENDER
INTERDEPARTMENTAL MAIL
IDAHO STATE APPELLATE PUBLIC DEFENDER'S OFFICE
364 7 Lake Harbor Ln
Boise, ID 83703

Christopher D. Rich

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL

000383

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 40673
Plaintiff-Respondent,
CERTIFICATE OF EXHIBITS

vs.
ALBERT RAY MOORE,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 25th day of March, 2013.

CERTIFICATE OF EXHIBITS

000384

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 40673
Plaintiff-Respondent,
CERTIFICATE OF SERVICE

VS.

ALBERT RAY MOORE,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mai led, by either United States Mail or Interdepartmental Mail, one copy of
the following:
LIMITED CLERK'S RECORD
to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

CHRISTOPHER D. RlCH

Date of Service:

MAR 2 5 20\3

I

- - -- - - - -

CERTIFICATE OF SERVICE

000385

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, fN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 406 73
Plaintiff-Respondent,
CERTIFICATE TO RECORD

vs.
ALBERT RAY MOORE,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State ofldaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
24th day of January, 2013.

CERTIFICATE TO RECORD

000386

